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INTRODUCTION

The promulgation of the Rules on the Writ of
Amparo and the Rules on Habeas Data is perhaps
one of the most significant developments, not only
in the Philippine legal system, but also in the effort
to curb impunity in the Philippines. It is significant
because they are supposed to provide remedies
to the victims and relatives of extra-judicial killings
and enforced disappearances, and were
promulgated by the Philippine Supreme Court, the
supposed passive branch of the Government.

The articles compiled in this publication provide
us with a comprehensive discussion on the history
and nature of, and the procedure for availing, the
writs of amparo and habeas data. It also contains
a comparative discussion on the Writ of Habeas
Corpus and the Writ of Amparo. This may not be
the first publication on the two Writs; however, we
believe that this will be a practical guide for
human rights lawyers, considering that the authors
are themselves human rights practitioners, and
wrote their articles based on their experiences in
handling these kinds of cases.

It cannot be disputed that the Writs of Amparo
and Habeas Data fell short of expectations in
terms of effectivity as recourse for extra-judicial
killings and enforced disappearances. However,
we cannot ignore the fact that they are the only
remedies available under the Philippine legal
system, and with the continuing climate of impunity,
human rights lawyers will definitely resort to such
remedies for their clients. Thus, the Writs of
Amparo and Habeas Data do not lose their
significance, which makes the publication of these
articles a useful endeavor.

Ephraim Cortez
NUPL Assistant Secretary
General for Legal Services
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The Writ of Amparo as a
Mechanism to Curb
Impunity:

The Case of the Philippines1

. . 2
Neri Javier Colmenares

I. Impunity: Context within which Amparo
was Promulgated

Cases of extrajudicial killings, enforced disappearances, and other human rights
violations in the Philippines have been marked not only by the heinousness of the
crime, but also by the impunity with which they were committed. Many of the
extrajudicial killings and enforced disappearances are committed openly, in public
places, near police stations or military camps, and yet no serious investigation and
prosecution of these crimes have been conducted by the government.

! Presented at the IADL Congress, Hanoi, June 6-10, 2009, Commission VI on Accountability for
International Crimes: Fighting Impunity.

2 The author is a human rights lawyer and the president of the National Union of People’s Lawyers
(NUPL). He is currently a member of the Philippine House of Representatives representing Bayan Muna
party-list. He has conducted research on various human rights issues and lectures on various legal and
constitutional issues in Mandatory Continuing Legal Education (MCLE) seminars. He has been active in the
campaign against impunity.



The various habeas corpus petitions filed by human rights lawyers to stem
enforced disappearances have been unsuccessful as the respondent state security
forces merely denied custody of the victims, which result in the dismissal of these
petitions. Attempts by human rights groups to gather and preserve evidence are
met with very little cooperation from government investigating agencies, making it
exceedingly difficult for human rights cases to prosper in court. Worse, many
human rights advocates and lawyers have been the target of attacks, further
curtailing the victims’ access to judicial processes.

This is the context under which the Supreme Court called for a consultative summit
on extrajudicial killing and enforced disappearances in July 16-17, 2007. Many
human rights lawyers who are now members of the National Union of Peoples’
Lawyers (NUPL) were invited to the summit and asked to submit their
recommendations. One of their recommendations was for active judicial intervention
in cases of human rights violations.

Il. The Role of NUPL in Support of the Writ of
Amparo

One of the most important outputs of the consultative summit was the promulgation
of the rules on the Writ of Amparo3, a legal concept that was enshrined in the
Mexican legal system in the 1800s. The amparo was later used by many Latin
American countries”. It provided victims or their relatives and human rights groups
with opportunities to seek legal remedies from courts through the rule’s ‘interim
relief’ provisions such as witness protection orders, production orders, and inspection
orders.

Even before the rules on the Writ of Amparo was promulgated by the Supreme
Court, the NUPL already discussed a paper tackling the writ of amparo, writ of
habeas data and the notion of command responsibility during its Founding
Congress in September 2007. The congress was attended by 141 lawyers, law
students, and paralegal workers from different regions in the country, making it one
of the largest gatherings of human rights lawyers since Martial Law. It was also in
that Congress that then Chief Justice Reynato Puno announced the impending
promulgation of the rules on the Writ of Amparo. In response, the NUPL Congress

* AM. No. 07-9-1 2-SC, adopted on September 27, 2007, effective on October 24, 2007.
4 See NUPL paper “Comparative Analysis of the Writ of Amparo”, published on September 15, 2007,
accessed from http://nupl.files.wordpress.com/2007 /12 /nupl-writ-comparative-review.pdf
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issued a statement lauding the Supreme Court’s efforts and expressing support for
the Writ as a legal tool that may be used in various human rights cases.

The NUPL subsequently organized a forum at the University of the Philippines (UP)
on October 14, 2007, where Supreme Court Justice Adolph Azcuna explained the
newly published rules to a wide range of audience including human rights lawyers,
law students, judges, the academe, and even lawyers from the Philippine National
Police (PNP). The NUPL then published a comparative analysis of the Writ of
Amparo and put out initial guidelines on the filing of the petitions among human
rights lawyers nationwide.

Many amparo petitions were filed by human rights lawyers who are also NUPL
members, notably:

Karen Empefio and Sherlyn Cadapan Petition
Luisito Bustamante Petition

Lourdes Rubrico Petition

Romulo Robifios Petition

O howbd -

Ryan Supan Petition

The missing UP students’ case (Empefio and Cadapan Petition), filed by Atty. Rex
Fernandez of NUPL, is currently pending before the Court of Appeals (CA). Atty.
Ding Estores and Atty. Carlos Zarate, founding members of the NUPL-Union of
Peoples’ Lawyers in Mindanao (UPLM), and Atty. Manuel Quibod of UPLM filed the
Bustamante Petition and succeeded in getting custody of Luisito Bustamante from
the respondent military and paramilitary groups, upon orders of Judge lIsaac
Robillo of Regional Trial Court (RTC) Branch 13 in Davao on November 14, 2007.
despite Bustamante’s statement in open court that he voluntarily sought custody with
the military Judge Robillo ordered his release from military custody.

The amparo petitions for Rubrico, Robifios, and Supan, filed by Atty. Fernandez,
were given due course by the courts and are currently pending resolution. The
Supreme Court issued a protection order for Robifios and put him under the custody
of a priest of the Iglesia Filipina Independiente (IF).

Atty. Emil Deleverio of Pagadian, a founding member of the NUPL and UPLM,
also reported success in the Ruel Mufiasque Petition filed by UPLM and Free Legal
Assistance Group (FLAG) lawyer Tirsendo Poloyapoy. Muiiasque was ordered
released by Judge Reinero Ramas of RTC Branch 18 in Pagadian on November 7,
2007. The Manalo brothers’ petition was filed by FLAG lawyer Atty. Jose Diokno,
and is currently pending in court.



Initial Decisions on the Amparo Cases

The petition of Jeffrey Ortiz and Juvy Panganiban was reportedly dismissed by a
panel of the Court of Appeals because the petitioners stated they wanted to
remain in the custody of the Armed Forces of the Philippines (AFP). Another CA
decision ordered that President Gloria Arroyo be stricken off as respondent since
she is “immune” from suit. It must be noted that the Supreme Court did not exclude
President Arroyo in the Cadapan and Robifios Petitions filed before it.

The Supreme Court decided that foreigners have standing to file for a Writ of
Amparo, and thus issued the writ for British nationals Stephen and Mylene Kitts
against local public officials on December 7, 2008. This decision is consistent with
the Constitution which, in Section 1, Article Ill, provides that “no person” shall be
deprived of life, liberty, and property without due process of law. The civil liberty
guaranteed due process and did not distinguish with respect to citizenship.

Custody

Should courts dismiss an amparo petition because the subject ‘chose’ to be in the
custody of the military? The answer is in the negative. Firstly, the basis of custody
must be legal, not upon the whim of anyone, whether the military or the victim
himself. If there is no arrest warrant or commitment order, the court cannot order a
victim to remain in the custody of government agencies, particularly if no charges
were filed against them, as in the case of Panganiban and Ortiz. The Constitution
and the rules on the Writ of Amparo do not allow this. Surely, the government
budget does not include expenses for the lodging and food of individuals who
‘want’ to be in military custody.

Secondly, the court should give recognition to the public perception and even
actual complaints (as contained in reports by the Commission on Human Rights
[CHR] itself, human rights groups, and even the United Nations [UN] Special
Rapporteur on Extrajudicial, Summary or Arbitrary Executions) that the military and
the police are involved in human rights violations including abduction, enforced
disappearance, and torture. This immediately puts a legal responsibility on the
courts to frown upon claims that the subjects ‘want’ to be in military custody, as such
a testimony was likely given under duress. This is further emphasized when the
subjects initially claim that they were tortured, even if they recant such allegation
during the hearing.



A court decision dismissing an amparo petition because a subject ‘wants’ to be
under the military’s custody, rather than with his or her family, is based on an
unrealistic assessment of the facts and is also totally without legal basis. Some
lawyers even contend that, at the very least, the court should first grant the writ
and release the subject to the custody of their family, with a provision that the
subject may return to the military should they really want to be under its custody.
This is consistent with the decision in the Bustamante Petition.

The point being stressed here is not that some judges like those in the Court of
Appeals lack the heart and the courage compared to RTC judges in the provinces,
but that courts must focus on the legal basis of the authority of the military to take
custody of an individual, rather than the wish or the ‘want’ of an individual. In any
case, human rights lawyers should appeal the decision to the Supreme Court in
cases of dismissal of the petitions. Human rights lawyers in the provinces may
coordinate with lawyers in Manila to help facilitate the filing of the same with the
Court.

Curiously, the respondents in an amparo petition includes private individuals when
it was clear during the Supreme Court summit that the problem faced by victims of
human rights violations is the impunity with which government forces, not private
individuals, escape accountability. These private individuals may therefore be
charged in an amparo petition for extrajudicial killings and enforced
disappearances under Section 1. This rule however was amended by the decision
in Secretary of Defense v. Manalo,> where the Court ruled that only government
officials or their agents may commit the crime of enforced disappearance. Private
respondents charged with enforced disappearance may, therefore, set up as
affirmative defense — practically a motion to dismiss — this fact which should
practically stop the complainants from harassing private respondents through an
amparo petition.

lll. Nature of the Writ under Section 1

The nature of the Writ of Amparo is defined as “a remedy available to any
person whose right to life, liberty or security” is violated or “threatened with
violation by an unlawful act or omission by a public official or employee, or of a
private individual or entity.”®

5 G.R. No. 180906, October 7, 2008.
SA.M. No. 07-9-12-SC, supra note 3, Sec. 1.



Unlike the other amparos in Latin America which cover violation of constitutional
rights (individual guarantees) in general, the Philippine version is focused on crimes
related to extrajudicial killings and enforced disappearances. Also, unlike the
amparo laws of Argentina and Mexico, the Philippine amparo includes the
protection of “liberty,” which may include deprivation of liberty previously covered
by habeas corpus petitions.

From the practice so far, amparo was not limited to cases of enforced
disappearance where the fate or whereabouts of the subject is unknown. The courts
do not distinguish between habeas corpus and writ of amparo, thus allowing
amparo petitions even in cases where respondents admit custody of the subject.
This liberal interpretation of the writ, similar to the Chilean amparo, is favorable to
the victims because this facilitates the filing of cases in many situations.

Since the rule may be applied “retroactively”” by implication, amparo petitions
may still be filed on cases of past disappearances or extrajudicial killings,
including previously dismissed habeas corpus petitions. This is a useful mechanism
against impunity, as the military is no longer protected by the previous dismissals
of cases against them.

Human rights lawyers can also use the Writ of Amparo on cases of “threatened”®
deprivation of liberty, when the subject has not been arrested or disappeared. The
inclusion of ‘threats’ to liberty as a justiciable controversy can put a stop to the
illegal habit of the military and the police of ‘inviting’ people to military camps for
interrogation,® because many victims of the killings and disappearances were first
“invited” to military camps before they were killed or ‘disappeared.’

Under the amparo rule, the ‘invited’ persons may only file an amparo petition to
stop the military from harassing them through these ‘invitations’ and need not resort
to the cumbersome certiorari petition. Those threatened with arrest, similar to the
Batasan 5 incident in 2006'°, may also resort to amparo. Although as yet untested,
lawyers may use amparo creatively to post bail in cases where the victim is
unlawfully harassed through false criminal charges.

For victims of extrajudicial killings, an amparo petition is focused on obtaining
Production Orders from the courts. Amparo is therefore a means to gather and firm
up evidence against the perpetrators or in order to discover their identity. Thus,

7 Id. Sec. 26. Applicability to Pending Cases. — This Rule shall govern cases involving extralegal killings
and enforced disappearances or threats thereof pending in the trial and appellate courts.

8 Id. Sec. 1.

9 This Marcosian tactic became the subject of a Supreme Court petition for certiorari during martial law
when the military ‘invited’ media people like Arlene Babst for interrogation.

10Cf. Ladlad v. Velasco, G.R. Nos. 172074-76, June 1, 2007.
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human rights lawyers must be able to prepare the basis for the issuance of the
production order. Once successful, it is possible that the frequency of extrajudicial
killings may be lessened.

Who may File

Section 2'! provides that the following have standing to file the petition “in the
following order”

The aggrieved party
Any member of the immediate family of the injured party
Any relative within the fourth degree of consanguinity or affinity

rAowbd -

Any individual citizen or organization “if there is no known member
of the immediate family or relative of the aggrieved party.”

This expansion of the rule on standing, which is a departure from the Mexican
amparo, is a positive innovation because it facilitates recourse to the petition. This
is also a speedy recourse because human rights organizations, and even an
individual human rights advocate, may file the petition should it be difficult to trace
the family of the victim.

It must be noted that the Chilean amparo merely states that it “may be filed on
behalf of any person.”'2 The Argentinian amparo states that the petition “may be
filed by the damaged party, the ombudsman and the associations which foster such
ends, without any hierarchical requirement.’3

IV. Return of the Writ

One of the most difficult hurdles for the military and police respondents in an
amparo petition is the provision on ‘return’ under Section 9; this is where human
rights lawyers should hammer the respondents, ensuring that no ‘false returns’ or
templates are submitted. In fact, a prayer for contempt must be lodged before the
Supreme Court in case a false return is submitted.

" A.M. No. 07-9-12-SC, supra note 3.

2 See Brewer-Carias, The Latin American Amparo Proceeding and the Writ of Amparo in the
Philippines, 1 City ULR (2009).

13 1d.



Unlike in habeas corpus cases where respondents get away with blanket denials,
amparo penalizes public officials who issue such blanket denials without conducting
a serious and diligent search for the victim by prohibiting the same and requiring
the respondent to state in the following in their Return:

“SEC. 9. Return; Contents. — Within [FIVE DAYS] after service of the writ,
the respondent shall file a verified written return together with
supporting affidavits which shall, among other things, contain the
following:

(a) The lawful defenses to show that the respondent did not violate or
threaten with violation the right to life, liberty and security of the
aggrieved party, through any act or omission;
(b) The steps or actions taken by the respondent to determine the fate
or whereabouts of the aggrieved party and the person or persons
responsible for the threat, act or omission;
(c) All relevant information in the possession of the respondent
pertaining to the threat, act or omission against the aggrieved party;
and
(d) If the respondent is a public official or employee, the return shall
further state the actions that have been or will still be taken:
(i) to verify the identity of the aggrieved party;
(ii) to recover and preserve evidence related to the death or
disappearance of the person identified in the petition which may
aid in the prosecution of the person or persons responsible;
(iii) to identify witnesses and obtain statements from them
concerning the eath or disappearance;
(iv) to determine the cause, manner, location and time of death
or disappearance as well as any pattern or practice that may
have brought about the death or disappearance;
(v) to identify and apprehend the person or persons involved in
the death or disappearance; and
(vi) to bring the suspected offenders before a competent court.”

The return shall also state other matters relevant to the investigation, its
resolution and the prosecution of the case. A general denial of the
allegations in the petition shall not be allowed.4

4 A.M. No. 07-9-12-SC, supra note 3.
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In habeas corpus cases, the respondents are allowed to make blanket denials
even if they did not conduct any inquiry on the whereabouts of the victim. But the
amparo rules provide for stricter requirements, in that the respondent must make a
detailed explanation, exposing the lack of serious investigation on the part of
government to find any suspect or follow leads. If, after denial by the AFP of
custody for example, the ‘disappeared’ is later found to have been under the
custody of the AFP, all the respondents or the highest ranking respondent may be
penalized for issuing a false return.

It is also important to implead the Commander-in-Chief in an amparo petition,
particularly for cases filed in the National Capital Region, because he/she has
complete control of all large military units which may have custody of the victim.
Amparo petitions in the provinces may also implead the President or the Chief of
Staff, although this depends on the immediacy of the situation. In any case, human
rights lawyers in Metro Manila may help facilitate service of the writ to public
officials based in the capital.

The information required for the return in an amparo petition was designed to
spur the respondent to conduct at least some semblance of a ‘search’ or
investigation before filing the return, under pain of contempt provided in Section
16'5 either by failing to make a return or making a false return. It must be
personally filed or verified by the respondents.

Presumption of regularity

One novel legal development in the Philippine amparo is the inapplicability of
the “presumption of regularity” rule. This was one of the proposals of NUPL
members to the Supreme Court during the consultative summit. Section 17 requires
that the public official must prove “that extraordinary diligence was observed in
the performance of duty.”’¢ Blanket denials without the corresponding diligence
to investigate the killing or disappearance are unacceptable under the rule.
Furthermore, since there is no presumption of regularity, the respondent public
officials must prove through evidence that their acts were indeed regular rather
than placing the burden of proving the ‘irregularity’ upon the petitioners.

15 [d.
16 [d.



V. Interim Relief

The interim relief provided by the writ will predictably be a major battleground
in amparo petitions, and will test the will of the courts and human rights lawyers
to battle the recalcitrant attitude of the government and the AFP against court
orders and rules. Every interim relief granted will surely discourage the
commission of abduction since there is now a risk that the abduction will be
discovered especially if the ‘disappeared’ is brought to a military camp.

Firstly, the Temporary Protection Order [Section 14 par. (a)] and the Witness
Protection Order [Section 14 par. (b)]'” may hamper acts of harassment from the
respondents. It must be noted that protection orders are applicable not only to
natural persons, but also even to juridical persons such as human rights groups
and political parties previously subject to harassment by the AFP.

Secondly, non-government entities such as accredited private individuals and
organizations are given the authority under Sec. 14 par. (d)'8 (previously limited to
government agencies under the witness protection program) to provide witness
protection. This provision is actually an indictment of the government’s witness
protection program and its failure to provide a credible and safe haven for
witnesses. In many instances, human rights organizations, universities, and churches
have gained the trust of victims of human rights violations, provided sanctuaries'®
for them. The Supreme Court merely recognized the prevailing situation and gave
non-governmental entities the legal standing to provide protection. Under this rule,
the military and the police cannot harass, raid, or make arrests in recognized
sanctuaries. Surveillance or threats against the accredited sanctuaries can be
penalized under the writ for violation of court orders.

Organizations who wish to avail of the status of a witness protection institution
must apply for the same during the petition itself or after the Supreme Court has
released its guidelines for accreditation. Although the guidelines are not yet
released, the Supreme Court may require groups to establish their credibility as a
witness protection institution, their track record if any of being a sanctuary,
including their resources. However, credibility rather than resources should be the
main criteria since credibility is a question of trust which is earned, while resources
may be availed of from funding institutions. Human rights advocates must make

71d.

8 |d.

19 The police once raided the Polytechnic University of the Philippines during the Cory Aquino
administration where refugees from Leyte were taking sanctuary and arrested many refugees.

Cardinal Jaime Sin once complained against a military raid on his convent allegedly to arrest rebels
seeking sanctuary there during Martial Law.
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sure that the criteria set must not be so restrictive as to disqualify many well-
meaning, credible, and capable human rights organizations and institutions.

The Inspection Orders under Section 14 par. (b)2° which empower the court to
allow entry into a public or private property for “the purpose of inspecting,
surveying, measuring or photographing” the property or any relevant object
thereon, can include prisons, safe houses, and military camps.

Thirdly, the Production Orders under Section 14 par. (c)2' which empower the
court to order any person to produce “documents, papers, letters, photographs,
objects or tangible things and those in digitized or electronic forms” include the
inspection of prison logbooks, records of arrest, and even trace the existing paper
trail on the authority who ordered the arrest of a person. One of the main functions
of the writ is to force evidence from uncooperative government investigation
agencies. The evidence gathered through inspection orders will not only be
important in amparo petitions, but also in the prosecution or the filing of
administrative, criminal and civil cases against perpetrators of human rights abuses.

The Inspection and Production provisions under Section 14 of the rules can be
used to break the ‘mantle of protection’ given by certain officials to suspected
human rights violators. Section 14 goes beyond the usual blanket denials of
respondents, and is akin to the seldom-used ‘discovery rules’ under the Rules of
Court?2, Although the respondent is given the opportunity to object to these
inspection and production orders on grounds of national security or ‘privileged
information,” the courts are given plenary powers to decide whether or not the
claim to the much abused justification of national security is valid.

Considering that the interim relief is expected to be a major battleground, it is
important for human rights lawyers to ensure that the court where the petition was
filed is capable of standing up to the pressures that may be applied by
respondents. The above provisions could lead to a clash between the judiciary and
the executive department, if the executive disregards the inspection and production
orders of the judiciary and insists on its self-serving interpretation of what
constitutes ‘executive privilege’ and ‘national security.’

20 A.M. No. 07-9-12-SC, supra note 3.

21 |d.

22 Rules of Court, adopted April 8, 1997, effective on July 1, 1997, Sections 23, 25, 24, 25, 26, 27
and 28.
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It must be noted that Administrative Order 197 (AO 197)2 was issued by
President Gloria Arroyo on the same day the amparo rules were promulgated,
requiring the military to draft a law that will protect military secrets and military
operations. Under AO 197, President Arroyo also required any information on
extrajudicial killings and enforced disappearance to be reported to her. This was
intended to provide military officers the means to refuse testifying in court on the
ground of ‘executive privilege,’ claiming that their testimony has been the subject
of a ‘report’ to the commander in chief. AO 197 is meant to subvert the writ of
amparo, particularly the rules on inspection and production orders. It is thus
important for human rights advocates to campaign against the passage of this
executive issuance and this insidious attempt to render the writ ineffective.

VI. Liberal Provisions on
Venue, Filing, and Fees

The Philippine amparo, under Section 3, allows for the filing of the petition in the
RTC where the threat, act, omission, “or any of its elements” occurred, and with the
Court of Appeals, Sandiganbayan, or the Supreme Court “or any of its justices.”
The rule does not impose a strict hierarchy of courts and, in fact, allows a petition
to be filed before any member of these collegial bodies. It can also be filed “on
any day and at any time”24 before any of these bodies or justices.

Decisions by any of these bodies may be immediately appealed to the Supreme
Court under Rule 45 on questions of both “facts and law”.25 If the appeal is only on
questions of law, it may be decided by the Supreme Court. Traversing factual
issues may result in remanding the case to the Court of Appeals.

One of the most important liberal provisions of the rule is that unlike many other
amparos, the Philippine amparo does not expressly require exhaustion of remedies
before an amparo court acquires jurisdiction. This possibly stems from the lessons
learned in many of the amparos in Latin America which were circumvented by the
exhaustion requirement and were generally used by state security forces to delay
petitions for the issuance of the writ, thereby rendering the remedy completely
ineffective.

23 Administrative Order No. 197, s. 2007, signed on September 25, 2007, accessed from
http://www.gov.ph/2007/09/25 /administrative-order-no-197-s-2007 /

24 AM. No. 07-9-12-SC, supra note 3, Sec. 3.

25 |d., Sec. 19.
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Another important liberal provision in the rule is the absence of any requirement
for the payment of docket fees under Section 4,26 which makes the remedy
accessible to the victims insofar as it relieves them of the financial burden to
prosecute their case. Docket fees are usually beyond the reach of the families of
victims, especially since the victims of disappearance or extrajudicial killings are
usually the breadwinner.

VIl. Archiving

Section 20?7 provides that an amparo petition is not dismissed by the court, but is
rather archived, if “it cannot proceed for a valid cause such as the failure of the
petitioner or witnesses to appear due to threats to their lives. This was also one of
the proposals of NUPL members during the consultative summit. The archiving of the
case, rather than dismissal, makes it easier for the victims to revive the petition
when circumstances change. This provision could be effectively used in the battle
against impunity, and may be deemed a warning for perpetrators of human rights
abuses that they may still be held to account in the future under a new President or
once their ‘protectors’ in government are gone.

VIIl. Contempt

Like the amparos in Mexico, Argentina and Nicaragua, Section 1628 of the
Philippine amparo provides for sanctions through fine or imprisonment on “any
person who refuses to make a return, makes a false return, or resists or disobeys a
lawful process or order of the court.” A clerk of court or a deputized person who
refuses to issue the writ after its allowance or who refuses to serve the same are
also punished with contempt under Section 7.2°

Is the President liable for contempt under the amparo rule, should he/she
disregard a court order in an amparo petition? The President, impleaded as
respondent, is expected to follow the judiciary’s orders and is even required by
her oath of office to “execute all laws faithfully.”30 Should the President disobey

26 |d.
27 |d.
28 |d.
29 |d.
30 1987 Philippine Constitution, Article VIII, Section 5.



court orders, it is this paper’s opinion that the judiciary is not at all helpless against
those who disregard lawful court edicts. The President may claim immunity from
criminal or civil cases, but can be reprimanded or fined by the courts for
contemptuous acts. In any case, the President may be later held legally
accountable once he/she finishes his/her term and presidential immunity is
terminated.

It must be stressed that respondent military officers who certify that the person
subject of the petition is not in their custody after conducting “diligent search” for
the disappeared among AFP units and then later to be found to actually have
custody of the victim, is making a false return, and therefore liable.

IX. Initial Lessons

Some of the lessons learned from the experience are the following:

First, the military has developed a ‘template’ nationwide, arguing that the subject
voluntarily surrendered to the military or preferred custody with the military. This
scheme must be publicly exposed. Concise legal arguments must also be prepared
to meet this very weak argument head on.

Second, some RTC judges who are unfamiliar with the rule on amparo like a
habeas corpus case or worse, through the prism of criminal law requiring evidence
beyond reasonable doubt to prove the threat to life, liberty, or security.

The Writ of Amparo is not a criminal, civil, or administrative proceeding as none
of the respondents will be sentenced to prison, required to pay damages, or be
either suspended or removed from office. It is a mechanism for the gathering of
information as to the fate or location of the disappeared or the circumstances and
actors involved in extrajudicial killings or disappearances. The substantial evidence
required for the petitioner should only be in relation to this intent for information.
This has been one of the main problems encountered by the families of the victims
as a result of misconception among judges as to the nature and purpose of the writ
of amparo. Thus, it may be worthwhile to give a brief explanation on the concept
and nature of the Philippine amparo in the prefatory part of the petition, and
specifically state this in the prayer, including a prayer for a ‘temporary protection
order’ in the custody of the family or a human rights group or institution.



Third, considering that amparo is a mechanism for the gathering of information,
the return, which is one of the most important components of an amparo
proceeding, has not been given the required attention by the petitioners,
respondents, and even judges. Many returns are exceedingly short of the
requirements of the Rule on the Writ of Amparo. Respondents must be pressed to
provide the required information under the rules. A motion to cite respondent in
contempt is necessary in cases where no return is filed or inadequate returns are
submitted and therefore false returns were filed. Using this threat of contempt on
the respondent, together with constant pressure on the judge to ensure that the
required information under the rule on returns are provided by the respondent, will
greatly enhance the capacity of the petitioner and the court to acquire the
information required.

It is important that human rights advocates help ensure that the Writ of Amparo is
effectively used in the battle against impunity. We must not only enhance our
capacity to wield this legal tool but also impress upon the Supreme Court the need
to amend the rules to thwart efforts to dilute its effectiveness.

Lastly, we must ensure the correct understanding of the writ of amparo among
judges.

In any case, however, whether the battle against impunity is waged in the courts
through amparo or outside the courts through advocacy, the active participation of
the victims, their families, and human rights advocates in the quest for justice plays
an important role and should be pressed vigorously. Human rights violations exist
due to government intolerance of dissent or criticism of its anti-people policies. The
campaign against impunity, therefore, and the movement for the protection of
human rights cannot prosper without the involvement of the most important pillar of
the justice system — the people.



Proposed Procedure
and Criteria

for Accrediting Institutions, Organizations,
and Individuals Willing to Provide Security in
Amparo Petitions

Neri Javier Colmenares!

This paper aims to provide inputs and help facilitate the implementation of
Section 14 par. (a) and (d) of the Rule on the Writ of Amparo? providing for the
temporary protection of the petitioners, victims, their families or witnesses. The
recommendations will hopefully help clarify certain points and help facilitate the
process of accrediting institutions, organizations, and individuals who want to
provide protection in amparo cases.

The rule on the Writ of Amparo provides for two kinds of protection or interim
reliefs:

A Temporary Protection Order, under Sec. 14 (a) of the Rule, is available to the
petitioner, including the officers of an organization who filed the petition, the
aggrieved party, or a member of his or her family, to wit:

' The author is a human rights lawyer and the president of the National Union of People’s Lawyers. He
is currently a member of the Philippine House of Representatives representing Bayan Muna party-list.
He was among the first legal scholars in the country to write and publish articles on the writ of amparo
and habeas data.

2 A.M. No. 07-9-12-SC, adopted on September 27, 2007, effective on October 24, 2007.
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“SEC. 14. Interim Reliefs. — Upon filing of the petition or at anytime
before final judgment, the court, justice or judge may grant any of the
following reliefs:

(a) Temporary Protection Order. — The court, justice or judge, upon
motion or motu proprio, may order that the petitioner or the aggrieved
party and any member of the immediate family be protected in a
government agency or by an accredited person or private institution
capable of keeping and securing their safety. If the petitioner is an
organization, association or institution referred to in Section 3(c) of this
Rule, the protection may be extended to the officers involved.

The Supreme Court shall accredit the persons and private institutions
that shall extend temporary protection to the petitioner or the
aggrieved party and any member of the immediate family, in
accordance with guidelines which it shall issue.

The accredited persons and private institutions shall comply with the
rules and conditions that may be imposed by the court, justice or
judge.”

A Witness Protection Order, for a witness is provided under Sec. 14 (d) of the
Rule:

“(d) Witness Protection Order. — The court, justice or judge, upon
motion or motu proprio, may refer the witnesses to the Department of
Justice for admission to the Witness Protection, Security and Benefit
Program, pursuant to Republic Act No. 6981.

The court, justice or judge may also refer the witnesses to other
government agencies, or to accredited persons or private institutions
capable of keeping and securing their safety.”

Distinction

Both forms of interim relief, although appearing similar, are actually distinct in
terms of its subjects, objectives, as well as contextual justification for the protection.
While the subject of par. (d) refers only to a witness, the subjects of par. (a)
include the petitioner, the aggrieved party or their family, or officers of a

3 Id.
41d.



petitioner-organization who may not be a witness during the course of the amparo
proceeding.’ This may be the reason why par. (a) does not specifically mention
the witness protection program of the Department of Justice (DOJ), since it is likely
that subjects under par. (a) may not qualify under the government’s stringent
witness protection program. In contrast, par. (d) specifically mentions the DOJ
Witness Protection Program under Republic Act No. (RA) 6981.

Under par. (a), government agencies, such as the Department of Social Welfare
and Development (DSWD), which have the basic capacity to provide shelter and
protection, even if they are not equipped with the institutional capacity like that the
DOJ, can also be given the role of providing security.

It is noteworthy that the rule on the Writ of Amparo provides that the Court may
“order” the grant of temporary protection under par. (a), but merely “refers” to a
witness under par. (d). The reason for this difference may be that persons under
the scope of par. (d) require a higher degree of protection and are therefore
subject to the evaluated capacity of the agency or institution or the stringent
criteria of the DOJ. On the other hand, in par. (a), the Court needs only to be
assured that the accredited protector can at least accord basic security and shelter
to the subject.

Furthermore, while the protection provided under par. (a) is referred to as
temporary," there is no such categorization under par. (d). The latter may therefore
require a longer period of protection, and could include not only the minimum
elements of witness protection but also the maximum security protection provided in
RA 6981 such as relocation, identity change, and employment in certain cases.
While the temporary protection order may last within a reasonable period from
the time the amparo petition becomes final, or earlier if the subject believes he or
she is no longer under threat, the protection under par. (d) may last longer,
especially if a criminal action is filed or will be filed as a result of the amparo
petition.

The more important aspect in these protection provisions, however, is granting
private institutions and individuals the standing to provide protection instead of
limiting this role to the DOJ and other government agencies. Not only is this a

5 The writer believes that a petitioner may also apply for a ‘temporary protection’ order for the
petitioner’s witness under par. (a), especially if the witness is also an aggrieved party. The petitioners
may assess the security threat for their witness and opt for the higher security provided under par. (d),
if they feel their witness needs a higher level of protection. However, they may opt for the basic
security provided under par. (a), as long as the witness finds said institution or organization credible
and acceptable.
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recognition of the DOJ Witness Protection Program’s lack of credibility to provide
protection, it is also a recognition of the current state of things — many private
institutions and individuals have already been successfully providing amparo
protection to victims of human rights violations for some time now. In fact, as early
as during the days of martial law, churches, state universities, and human rights
organizations have been providing sanctuaries to refugees and activists hunted by
the government, and other victims of human rights violations.

The distinction between paragraphs (a) and (d) is important because the level
and degree of protection and the condition obtaining in both situations may be
different, depending on the circumstances. The current witness protection program
does not only lack credibility, the witness protection law itself is inadequate as it
does not contemplate a situation where the ‘threatened’ person is not a witness. The
Supreme Court, therefore, merely responded by filling in this actual gap and
providing a practical means to help ensure that cases against perpetrators of
human rights violations are not hindered by the perpetrators themselves through
intimidation of the victims or petitioners who are not necessarily witnesses.

This distinction will also lead to a differentiation in the criteria for accrediting
institutions, organizations, and individuals or even government agencies that are
selected to provide the institutional protection to the parties in an amparo case.

Temporary Protection Order Under Par. (a), Section 14

The context being addressed by the temporary protection order under par. (a) is
not just the actual threat against the petitioner or the aggrieved party, but even,
and especially, the “perceived” threat to the petitioner or the victim. If the
petitioner or victim feels threatened, rightly or wrongly, the amparo petition is in
itself already endangered since the victim or petitioner may withdraw from the
case or refuse to further cooperate once the case prospers. It is, therefore,
important for the Court to allay those fears so that the petition can be heard with
the independent and full participation of the victims or the petitioners.

This situation is not strange at all. Human rights lawyers have been involved in
cases where the victims or complainants withdrew due to perceived threats,
resulting in the eventual dismissal of the petition. Furthermore, with the prevailing
state of human rights violations in the country, including extrajudicial killings,
enforced disappearances, and torture, the courts should rely more on threats
perceived by the victims since it is really difficult for the courts to verify the
existence or non-existence of the threats.



What this paper asserts, therefore, is that the court should give preferential
consideration to any claim by the petitioner or the victim of a perceived threat and
grant the request for temporary protection, as long as there is an accredited
protector ready to provide protection. It would be a major setback for amparo if
a victim-petitioner is harmed merely because he or she failed to substantiate his or
her fears, or there were no accredited institutions ready to provide protection.

The principle behind this type of security protection is not so much the capacity or
the resources of the accredited protector (although it does play a role), but rather
the credibility of that organization or individual to the movant or subject. Even if a
witness protection institution such as the DOJ promises resources and institutional
capacity, the program will fail if the protected person does not feel secure or does
not trust his or her custodian. In short, under par. (a), it is the credibility of the
accredited protector that is important since the temporary protection order is
issued on the basis of the victims’ fear of threats on his person or that of his family.

It is asserted that as long as the institution or organization is credible to the victim
or petitioner, the express order of the Court granting temporary protection through
the institution or organization selected by the movant or subject is already a major
contribution in providing the temporary security requested.

Proposed Procedure Under Par. (a), Section 14

Although par. (a) provides that a temporary protection order may be issued “upon
motion or moto proprio,” it is most likely that the procedure is triggered upon
motion by the petitioner. It is advisable for the petitioner to mention the threats and
the basis in the petition, although this need not be the subject of stringent
evidentiary requirements since it is very difficult for the court to assess threats in
cases involving extrajudicial killings or enforced disappearances. What is
important is that the court is convinced that the petitioner or the aggrieved party
feels threatened or is essentially in fear for their life and security.

The court should then allow the movant to choose from among a list of accredited
institutions or individuals who are then immediately notified of their selection. All
the institutions and individuals in the accreditation list are presumed to be capable
of providing security to the movant, petitioner, or victim. If, after a period of time,
the institution or individual is incapable of taking in additional ‘protected persons,’
it must duly inform the Supreme Court through the Court Administrator of such
temporary incapacity, also informing the Court of the specific period within which it
is temporarily unavailable to provide protection.
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If the Petition or the Motion has already selected an accredited organization or
individual, the movant or petitioner must give a copy of the petition or motion to
the said organization upon filing the same. The accredited institution or individual
must send a representative during the hearing to facilitate immediate custody of
the ‘protected person,’ should the motion be granted.

It is proposed that the movant’s choice of accredited protector and the latter’s
acceptance is deemed conclusive on the court.

Criteria for the Selection of Accredited Institutions or Individuals
Under Par. (a), Section 14

The Court may authorize the Court Administrator or constitute a body (a
committee to monitor accredited protectors) that will handle the accreditation
process for the interim protection reliefs under Section 14 or to monitor its
implementation. The accreditation proceeding before the said body must be
confidential. The Court Administrator or the constituted body should, once
constituted, recommend to the Supreme Court the institutions, organizations, and
individuals that shall be accredited.

Considering that the main emphasis under par. (a) is the credibility of the
accredited protector and the victim’s or petitioner’s trust in the said entity, the
minimum criteria required for an institution, organization, or individual under par.
(a) are less stringent:

“The applicant must have conducted or is conducting human rights
work and has an established credibility as a human rights
advocate.

The applicant must have a track record of providing shelter and
protection to victims of human rights violations or their witnesses.

The applicant may adduce proof of such previous record,
although in cases where confidentiality is required it may only
state the period, the number of persons sheltered, the nature of
the threat, and the outcome of the protective custody.

In absence of a track record, the applicant may be required, at the
Court’s discretion, to show proof of capacity in terms of resources, funding,
and personnel to adequately provide security. The applicant must be a
national organization or institution. It must at least have chapters, offices,
or affiliate organizations in majority of the provinces in the country.
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Although the applicant must assure the court of its capacity or track record
to provide security, it need not expose the addresses of their safe houses
as this will entail risks on the security of the personnel in those safe houses.

The applicant must, however, provide the address of their offices or
chapters and the name of their representative in that province. If an
individual or a regional or a local organization wishes to be accredited,
they must course their application through a national organization to
facilitate the easy monitoring and supervision of the accredited list.

The applicant must submit the names of at least three of their national
officers who are responsible for their protection program.

Individuals of known probity, independence, and integrity may
apply for accreditation. However, they must have a proven track
record for human rights work and advocacy. Said individuals, as
a general rule, must apply through a national organization.
However, the Court may make an exception and accredit an
individual whom the Court deems capable and willing to provide
institutional protection. It is possible that the few organizations
that may apply or get accredited will be overstretched by the
number of subjects that may request protection from them.”®

The Court may process applications for accreditation without prejudice to
subsequently coming up with the rights and obligations of these accredited
organizations. Definitely the Court may cancel the accreditation of an accredited
protector, require it to render a report, or impose other obligations at the Court’s
discretion.

The point that must be stressed here is that the obligations imposed must be
reasonable so as to encourage established and willing human rights organizations
to share the burden of helping ensure the people’s constitutional right of access to
courts.

Proposed Criteria and Procedure Under Par. (d), Section 14

The applicant under par. (d) must be a witness in the amparo petition. The motion
under par. (d) must contain similar allegations to that under par. (a), but should
include the following:

6 A.M. No. 07-9-12-SC, supra note 2, Section 14.
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“The subject is a witness who will testify, is testifying, or has testified in an
amparo petition or in a criminal or administrative proceeding against a
public official as a result of the amparo petition; and

He or she or any member of the family within the second civil degree of
consanguinity or affinity is subjected to threats to their life or bodily injury,
or there is likelihood that they will be killed, forced, intimidated, harassed,
or corrupted to obstruct their testimony.””

Upon the filing of the motion under Section 14 par. (d), the Court will require the
movant to select from a separate list of accredited institutions or organizations [this
list is distinct from the list under par. (a)]. The procedure under par. (a) will still
apply, except that in this case the court must categorically inquire from the selected
institution or organization its capacity, at that period of time, to provide security
considering the higher security arrangements required under par. (d); this may
include proof of assets, personnel, etcetera upon the court’s discretion. If the
selected institution is the DOJ, the court must make sure that the turnover of custody
is within the ambit of the rules under RA 6981. A separate agreement may also be
concluded with the DOJ or CHR for the protection of those who may not qualify
under RA 6981. It must be stressed that although the amparo court must give due
consideration to the choice of the movant or witness as regards the accredited
protector, the capacity of the accredited protector now plays a larger role under
par. (d).

Criteria

The witness is an important component in the prosecution of human rights
offenders. A subsequent criminal case may still prosper without the amparo
petitioner, but it will not prosper for lack of witnesses. The witness, therefore, is
expectedly and generally deemed to be subject to more threats than any other
party since he or she will provide the evidence required to convict the accused or,
in amparo cases, to prove the responsibility of respondent in an extrajudicial
killing or enforced disappearance. Under par. (d), therefore, the security
requirement is expectedly more stringent, although not in a way that would stunt
the role of private institutions (including other government agencies) and
organizations in providing a protective mantle to witnesses under threat.

The protection required here is not only limited to the period of the amparo
petition, but may in fact continue after the petition is decided with finality. The

7 Id., Sec. 14.
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amparo court, however, must include the said continuity in the order disposing of
the petition to formally inform the institution, organization, or individual of the
same. Should the said accredited protectors inform the court of their incapacity to
continue providing security for the said witness, the court must select another
accredited protector for the witness. The court will continue to acquire jurisdiction
over the case, but only with respect to managing the issue of custody with an
accredited institutional protector, until an information or complaint is filed with
another court or tribunal. Or, a body is instituted by the Court that will be given
the mandate to monitor the protection status of the movant-subject within a
reasonable period from the termination of the amparo case.

The recommended criteria for an institution, organization, or individual under par.
(d) are the following:

e The applicant must have conducted or is conducting human rights work and
has an established credibility as a human rights advocate. Government
agencies (such as the Commission on Human Rights) that wish to file an
application for accreditation must show that their mandate and policies
express concern for human rights and social service, or for providing
shelter and security to the public.8

e The applicant must have a track record of providing shelter and
protection to victims of human rights violations or their witnesses. The
applicant may adduce proof of such previous record. The Court may
require additional and specific proof of the said track record.
Government agencies who submitted satisfactory evidence under the
previous criteria need not be required to show proof of the same under
this criterion.

e The applicant must have the capacity, in terms of personnel, funding, and
other resources, to provide adequate security. If necessary, the Court has
the discretion to require additional or specific proof of capacity from the
applicant. Government agencies must at least show the budget source for
their proposed witness protection program.

e The applicant must be a national organization or institution, and must have
chapters or offices in majority of the provinces in the country. Should the
Court require this, it must present proof of the existence of facilities under

8 The criteria governing government agencies do not apply to the DOJ. The DOJ, being the program
holder of RA 6189, is considered an accredited witness protection institution without need of proof.

24



which witnesses will be placed. The applicant government agency must at
least have offices or support agencies in majority of the provinces.

o The applicant must provide the address of their offices or chapters and
the name of their representative in that province. If an individual or a
regional/local organization wishes to be accredited, they must course
their application through a national organization to facilitate the easy
monitoring and supervision of the accredited list.

e The applicant must submit the names of at least three of their national
officers who are responsible for their protection program. Applicant
government agencies must submit the names and respective positions of
their officials responsible for the program.

Funding

Although the Court cannot provide the funding for the institutions, it may provide
for a separate budget to be allotted for the monitoring/supervision of the
protection orders and the accreditation institutions. The accredited organizations
may also ask for a small emergency fund in certain exceptional cases, depending
on the Court’s capacity.

The rule on the Writ of Amparo may be deemed novel by many not only because of
the remedy it provides, but also because of the legal philosophy behind its witness
protection provisions - the declaration of concern for the parties in an amparo case
before it and its pro-active intervention for the security of the same. After all, it is
seldom that private entities are entrusted the task of witness protection. The notion of
the judiciary’s duty to actively help in the protection of the parties or their witnesses
may be rooted from the constitutional duty of the courts to protect human rights and,
impliedly, the peoples’ right of access to courts. In any case, the serious deterioration of
the human rights situation in the country requires non-traditional responses from judicial
institutions. There must be a better reason than tradition.

Conclusion

The Writ of Amparo could be an important tool in curbing impunity in the country.
One of the reasons for the failure to investigate and prosecute perpetrators of
human rights violations is the threat and intimidation experienced by the victims
and their witnesses. The protection component of the amparo rule, therefore, plays
an important role not only in the success of amparo petitions, but also in attempts
to break the cycle of impunity plaguing the country today.
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The witness protection provisions of the amparo rule will not succeed if the
protection of the petitioners, the victims, or their witnesses is left to the Department
of Justice alone. Not only is the department discredited in the eyes of human rights
victims, the witness protection law it administers practically disqualifies many of the
parties in an amparo petition. The provision granting private institutions,
organizations, and individuals is, therefore, of major importance for the success of
the protection provision and the rule on amparo itself.

The accreditation requirements of these accredited protectors, however, must not
be too stringent as to disqualify many of these institutions. After all, some human
rights organizations have been doing ‘temporary witness protection programs’ for
many years now, and successfully too despite the lack of funds and resources. The
credibility and trust given by the victims to these organizations, these organizations’
broad support base in the communities, their courage and commitment to protect
human rights, and their long experience in providing sanctuary to victims of human
rights violations more than make up for their lack of huge resources and other
formal requirements.

Of course, the Court may impose more stringent requirements under the Witness
Protection Program in par. (d), considering that there may be higher risks involved
for a witness who is under threat.

It is important that the accreditation process continues, since it is expected that
more “amparos” will be filed. It is recommended that the Court approve at least a
few institutions or organizations immediately, to accommodate possible demands
for protection and process other applicants later. The Court may constitute a
Committee on the Issue of Protection, or something of that nature, to facilitate the
processing and even monitoring of institutions, organizations, or individuals who
offer to help provide security to the petitioners, victims, and their witnesses in
amparo petitions.

In the end, it is the Court’s order of protection which will probably provide the
strongest deterrent to any threat to the victims or their witnesses, rather than any
sophisticated and well funded institutional capacity. At the very least, the order of
protection will already help assuage the victims’ fears of pursuing their amparo
petitions. This in itself is a major step in the protection of human rights and,
hopefully, in the battle against impunity as well.
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The Writs of Habeas
Corpus and Amparo:

A Comparison of Remedies Against
The Menaces of State Power!

Cheryl L. Daytec-Yaiigot?

What is one to say of those secret prisons conjured up by the fatal spirit of
monarchism, reserved in the main either for philosophers, in whose hands
nature has placed her torch and who dared enlighten their century, or for
those proud independent souls who lack the cowardice to keep silent on the
ills of their country; prisons whose gloomy doors are opened by mysterious
letters and swallow up forever its unfortunate victims23

In 2007, the Writ of Amparo established itself as a landmark in the Philippine
legal landscape when the Supreme Court made it available as a legal remedy for
the protection of the rights to life, liberty, and security. This was a response to the
unprecedented surge in summary killings, enforced disappearances, and “the
perceived lack of available and effective remedies to address these
extraordinary concerns™ a — virtual declaration that the Writ of Habeas Corpus

! The paper was written as part of a series of researches conducted by the National Union of Peoples’
Lawyers in the Philippines.

2 The author is a founding member of the National Union of Peoples’ Lawyers (NUPL) in the Philippines
and the Asian Network of Indigenous Lawyers. She is a Trustee of the Cordillera Indigenous Peoples’
Legal Center and takes charge of Research and Litigation. An Associate Professor at Saint Louis
University, she is a Human Rights Fellow of the Open Society Justice Initiative. She holds a Master’s
degree in Law, major in Human Rights (Central European University) and a Master’s degree in
Management, major in Public Management (University of the Philippines). The author gratefully
acknowledges the invaluable assistance of the NUPL, Ms Grace Saguinsin, Ms Grace Batanes, Mr
Bernard L. Daytec, and Mr. Joseph Torafing.

3 MICHEL FOUCAULT, DISCIPLINE AND PUNISH: THE BIRTH OF THE PRISON 119 (1977).

4 Reyes v. Court of Appeals, G. R. No. 182161, 3 December 2009.
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was not, after all, the judicial panacea against all forms of arbitrary State actions
impinging on liberty.

Both remedies are antiphons to the issue of deprivation of liberty, a matter of
supreme importance to the human rights movement and to resistance formations
against despotic governments. But when is one the proper remedy over the other?
What are the advantages of one over the other? These are the questions explored
in this paper.

Part | is a brief historical background showing how the writs of amparo and
habeas corpus, two remedies against State arbitrariness conceived in foreign soils,
became part of the Philippine legal arena. Part Il delves into the writs’ legal
underpinnings. Part lll explores the similarities and differences between the two
writs. Part IV attempts to draw boundaries between liberty cases remediable by
habeas corpus and those redressible by amparo. Part V critically weighs the future
of amparo as a judicial remedy for redress of human rights in the Philippines, as
against the acknowledged weaknesses of habeas corpus.
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I. HISTORICAL JOURNEYS OF THE HABEAS
CORPUS AND AMPARO TO THE PHILIPPINES

1.1. Habeas Corpus: From England to the US to the Philippines

Like the English language, habeas corpus travelled from England to the United
States to the Philippines.

The Writ of Habeas Corpus® has Anglo-Saxon beginnings. It evolved in English soil
into “a palladium against arbitrary government,” until it became the Great Writé
under the 1679 Parliament’s Act for the Better Securing the Liberty of the Subject
and for Prevention of Imprisonments beyond the Seas,” which declared that a
subject had a right to petition for habeas corpus. Notably it also

commanded that a return be made and the prisoner produced within three
days (10 days, if the prisoner had to be transported more than 20 miles);
20, if more than 100 miles); a return was to certify the true causes of [the
person‘s] detainer and imprisonment; and, unless it appeared from the return
that the prisoner was detained upon a legal process, order or warrant, out
of some court that hath jurisdiction of criminal matters, the prisoner was to be
discharged that is, set free.8

Originally cherished as a protection against an oppressive government, it
metamorphosed into a remedy against unlawful detention by private individuals.
Thus was the Great Writ that sailed the oceans to the Americas? and landed in the
US Constitution, which states: “The privilege of the writ of habeas corpus shall not
be suspended, unless when in cases of rebellion or invasion the public safety may
require it.”10

The US introduced habeas corpus in the Philippines at the same time that it
transplanted its concept of "democracy." Gen. Arthur MacArthur is said to be
personally responsible for doing so.’’ As Military-Governor, he incorporated it into

5 This literally means “You have the body.”

6 WILLIAM F. DUKER, A CONSTITUTIONAL HISTORY OF HABEAS CORPUS (1980).

7 PETER LINEBAUGH, THE MAGNA CARTA MANIFESTO: LIBERTIES AND COMMONS FOR ALL 15
(2008).

8 James Robertson, Quo Vadis, Habeas Corpus?, 55 BUFF L. REV. 1063, 1071 (2008).

9 Id.

10 Art. |, Section 9, United States Constitution.

11 CARLOS P. ROMULO, MOTHER AMERICA: A LIVING STORY OF DEMOCRACY (1943).
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the Philippine Bill of 1902'2 which governed the military government. The writ was
carried over into the Jones Law of 19163 and guaranteed as one of the individual
rights in the Bill of Rights of the 1935 Constitution of the Philippines.'4

How the Great Writ was transformed in the US where it was adopted as a
judicial remedy is described, thus:

Today, the writ of Habeas Corpus is used in many different ways. It applies
to post conviction relief in criminal matters even where the judgment of judge
and jury is final to those who are in police custody but who are not charged
with a crime to those who are awaiting trial but who have not been able to
make an excessive bail to death row prisoners who challenge their death
sentence to prisoners who remain in custody after the expiration of their
lawful sentence. Additionally, Habeas Corpus applies to both adults and
children who are restrained of their liberty in some meaningful manner but
who are not in the actual custody of police or other public authority. It
applies equally to those who have been held because of their mental
condition. And the writ applies equally for any other fact or circumstance,
civil or criminal, in which the liberty of someone is restrained in any
meaningful manner. Habeas Corpus extends even to those who are already
released from actual custody on bail and who are contesting the manner
and/or authority of the restrictions which bail places on their liberty or the
charge for which they have been required to make bail.’s

1.2. Amparo: From Yucatan to Mexico to the Philippines

The writ of Amparo first appeared in the State of Yucatan in 1841 and found its
way into the Mexican Constitution in 1857.'¢ Mexican scholars are in agreement
that the introduction of Amparo as a judicial remedy was inspired by American
jurisprudence on the power of judicial review,!” first enunciated in Marbury v.
Madison.’8 In this seminal case, the US Supreme Court declared that the judiciary
had the power to enforce the principle of constitutional supremacy, that is, any act

12 Section 5, Act of Congress of July 1, 1902.

13 4 Section 3, Act of Congress of August 29, 1916.

4 Article Ill, Section 1 (14).

5 Joseph Dale Robertson, Habeas Corpus: The Most Extraordinary Writ, Center for the Preservation of
Habeas Corpus, available at http:/ /www.freedom-school.com/law/HabeasCorpus.shtml.

16 Robert S. Barker, Constitutionalism in the Americas: A Bicentennial Perspective, 49 U PITT. L. REV. 891,
906 (1988). Yucatan is now one of the states of Mexico.

7 Allan R Brewer-Carias, The Latin American Amparo Proceeding and the Writ of Amparo in the
Philippines, 1 CityU LR 73,77 (2009).

'8 Marbury v. Madison, 5 U.S. 137 (1803).
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violative of the fundamental law is devoid of force and effect. As configured in
Mexico’s jurisdiction, Amparo in its early days was a shield from acts or omissions
of public authorities that trampled upon constitutional rights. It was also available
as a remedy to protect tenants’ rights in the agrarian reform process. It eventually
progressed into an across-the-board judicial remedy to include the power of
judicial review and the protection of both political and socio-economic rights.
Called the most important procedural mechanism in the Mexican legal system!?, it
is a “unique and very complex institution exclusively found in that country,20 which

in addition to being the main instrument for the protection of human
rights (Amparo libertad), consists of a wide range of other protective
judicial actions that can be filed against the state, which in all the
other countries are always separate actions or recourses. The Mexican
Amparo suit, for instance, comprises actions for judicial review of the
constitutionality and legality of statutes (Amparo contra leyes), actions
for judicial review of administrative actions (Amparo administrativo),
actions for judicial review of judicial decisions (Amparo casacién), and
actions for protection of peasant’s rights (Amparo agrario). That is
why the Mexican Amparo, without doubt, has a comprehensive and
unique character not to be found in any other Latin American country.
Nonetheless, the Mexican Amparo remains the most commonly
referred to proceeding outside Latin America.?2

While habeas corpus was transplanted into the Philippines as a virtual photocopy
of the American version, the Philippine version of Amparo was borne out of the
desperate needs of the times.

Law, according to Carl Joachim Freidrich, is “frozen history... the report of an
event in history.”23 In the words of Oliver Wendell Holmes, “the life of the law has
not been logic, it has been experience.?4 The same thing might be said of the
Philippine Rule on the Writ of Amparo.

19 Bruce Zagaris, The Amparo Process in Mexico, 6 U.S. MEX . LJ 61(1998 ).

20 Brewer-Carias, supra note 17.

22 Robertson, supra note 15.

23 Joachim Freidrich, Law and History, 14 VAND. L. 1027(1961).

24 OLIVER WENDELL HOLMES, JR., THE COMMON LAW 1 (2009). The complete statement was: “The
Life of the law has not been logic; it has been experience. The felt necessities of the time, the prevalent
moral and political theories, intuitions of public policy avowed or unconscious, even with the prejudices
which judges share with their fellow men, have had a great deal more to do than syllogism in
determining the rules by which men should be governed. The law embodies the story of a nation’s
development through many centuries, and it can not be dealt with as if it contained only the axioms and
corollaries of a book of mathematics.”
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In 1971, former Justice Adolfo Azcuna, then a delegate to the Constitutional
Convention, tried unsuccessfully to have the writ of Amparo incorporated in the
Constitution.25 One wonders if the tyrannical Marcos regime during the “winter
years of human rights”2¢ from 1971-1986 would have been able to claim all those
lives and desaparecidos?” and committed all those atrocities for which it is globally
known, had Azcuna’s proposal been adopted. He replicated his efforts as a
member of the 1986 Constitutional Commission. Although the writ was not
constitutionalized, he succeeded in introducing a provision granting the Supreme
Court power to promulgate rules concerning the enforcement of rights. In 2002, he
was appointed to the Supreme Court, and his effort initiated more than three
decades ago paid off when the court of last recourse adopted in 2007 the Rule on
the Writ of Amparo for the protection of the rights to life, liberty, and security.

The Philippines was one of the States that drafted the 1948 Universal
Declaration of Human Rights.28 It is a party to core international human rights
instruments. lts own Constitution declares protection of all human rights as a matter
of State principle and policy.2? These notwithstanding, its human rights record has

25 F. Sionil Jose, “Adolf Azcuna: His Legacy and the Writ of Amparo,” Hindsight, Philippine Star, 19
June 2009.

26 Reynato S. Puno, “No Turning Back on Human Rights,” Speech delivered on August 25, 2007 at
Silliman University, Dumaguete City, Philippines; accessed from
http://ia341243.us.archive.org/3 /items/TextOfChief JusticeReynatoPunoSillimanSpeech/PunoOnHuman
Rights. doc.

27 |In Razon v. Tagitis (G.R. No. 182498, December 3, 2009), the Supreme Court said that the period
claimed 855 desaparecidos. Of these, 595 remain missing, 132 surfaced alive and 127 were found
dead.

28 The UDHR was drafted by representatives of countries composing the first Commission on Human
Rights: Australia, Belgium, Byelorussian Soviet Socialist Republic, Chile, China, Egypt, France, India, Iran,
Lebanon, Panama, Philippines, United Kingdom, United States, Union of Soviet Socialist Republics,
Uruguay, and Yugoslavia. The Philippine representative, Carlos P. Romulo, is credited for having
pushed for the self-determination of colonies. See U.N. Conference on International Organization,
Extension of Remarks of Hon. Carlos P. Romulo, Resident Commissioner of the Philippines in the House of
Representatives, July 20, 1945 (Washington, D.C.: GPO, 1945), 6, United Nations Archives. See also
Eleonor Roosevelt and the Universal Declaration of Human Rights, available at
http://www.fdrlibrary.marist.edu/library /pdfs/sears.pdf. See also, Gita Sahgal, “Who Wrote the
Universal Declaration of Human Rights2” in The Open Democracy Essays, December 9, 2011, available
at http:/ /www.opendemocracy.net/5050/gita-sahgal /who-wrote-universal-declaration-of-human-
rights.

29 Razon v. Tagitis, supra note 27. The Supreme Court said: “KARAPATAN, a local non-governmental
organization, reports that as of March 31, 2008, the records show that there were a total of 1193
victims of enforced disappearance under incumbent President Gloria M. Arroyo’s administration...
Currently, the United Nations Working Group on Enforced or Involuntary Disappearance reports 619
outstanding cases of enforced or involuntary disappearances covering the period December 1, 2007 to
November 30, 2008.” See also E. San Juan Jr., “The National Democratic Revolution: A Gramscian
Perspective,” The Philippines Matrix Project, 13 March 2010; accessed from http://philcsc.wordpress.
com/page/2/. Quoting KARAPATAN, he reports that as of Jan 2009, there have been 1118 victims of
extrajudicial killings, 204 disappeared, 1,026 tortured and 1,932 illegally arrested since 2001 when
Arroyo came to power.
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been dismal, to say the least. The nine-year regime of Gloria Macapagal-Arroyo
presided over the escalation at an unprecedented scale of human rights abuses,
particularly in extrajudicial killings and enforced disappearances which targeted
human rights defenders, political dissidents, lawyers and judges, and journalists.
Amidst State apathy, not to mention “a recalcitrant executive department,3° «a
legal deficit in the rich body of laws, the ineffectiveness of the Writ of Habeas
Corpus in immediately securing constitutional rights, and the absence of speedy
and inexpensive recourse, a culture of impunity thrived protecting the perpetrators.
Domestic and international quarters, appalled by the saturnalia of bloodshed and
abductions, conducted their own sleuthing that established the government’s
complicity.3!

The adoption of the amparo rule was not about the Supreme Court stretching
principles and theories or cracking its brain for logic. It was about the Supreme
Court, led by Chief Justice Reynato Puno, witnessing an overwhelming human
drama which none of the other branches of government would reverse. Amparo
was the crystallization of what the Supreme Court considered just under the
circumstances.

Gozon and Oroza best explain why the Supreme Court acted as it did when it
issued the Rules on the Writ of Amparo:

The apparent inaction and silence of the Executive and Legislature,
the besieged legitimacy of the Executive, and the political deadlocks
stalling the legislative machinery, were all plausible independent
variables that helped create an atmosphere where the proverbial
referee had to take the ring and call for a recalibration of the rules
of the game. The referee saw that the hits were below the belt, so to
speak, and a call was made to change the rules.3?

Although borrowed, the Philippine Amparo, crafted after consultations with
“representatives from all sides of the political and social spectrum, as well as all

30 Neri Javier Colmenares, “The Writ of Amparo: A Comparative Review,” Paper presented Founding
Congress of the National Union of Peoples’ Lawyers in Cebu City, September 15-16, 2007); available
at http://nupl.files.wordpress.com/2007 /12 /nupl-writ-comparative-review.pdf.

31 See for instance Philip Alston, “Mission to the Philippines,” Report of the Special Rapporteur on
extrajudicial, summary or arbitrary executions,” United Nations Human Rights Council,
A/HRC/8/3/Add.2, April 16, 2008.

32 Felipe Enrique M. Gozon and Theoben Ferdan C. Orosa, Watching the Watchers: A Look Into the
Drafting of the Writ of Amparo, 88 PLJ 8, 10 (2008).
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the stakeholders in the justice system,33 is distinct from its counterparts in other legal
systems. It seeks to prevent not only actual violations of the right to life, liberty, and
security but also threats of violation of such rights. It is a shield not only against the
arbitrary exercise of State powers but also against abuses of private individuals
and entities. Thus, public officials or employees and private individuals or entities
may be respondents in Amparo proceedings.

Il. THE LEGAL UNDERPINNINGS

The Writ of Habeas Corpus is a special proceeding governed by Rule 102 of the
Rules of Court,34 whereas the Writ of Amparo is governed by A.M. No. 07-9-12-
SC or the Rule on the Writ of Amparo.

2.1. Habeas Corpus: An Express Constitutional Right and
Remedy

There is no debate as to the legal bases for the availability of the writ of habeas
corpus. Unlike Amparo, which is a mere remedy, habeas corpus is a right
recognized by the Philippine Constitution.

The Constitution provides that the Supreme Court shall have the power to “(e)
xercise original jurisdiction over cases affecting ambassadors, other public ministers
and consuls, and over petitions for certiorari, prohibition, mandamus, quo warranto,
and habeas corpus,3® that the privilege of the writ of habeas corpus shall not be
suspended except in cases of invasion or rebellion, when the public safety requires
it, for a period not exceeding sixty (60) days;3¢ that the Supreme Court may
review, in an appropriate proceeding filed by any citizen, the sufficiency of the
factual basis of the proclamation of martial law or the suspension of the privilege
of the Writ of Habeas Corpus or the extension thereof, and must promulgate its
decision thereon within thirty days from its filing;37 that a state of martial law does
not automatically suspend the privilege;38 that the suspension of the privilege of

33 SUPREME COURT OF THE PHILIPPINES, RULE ON THE WRIT OF AMPARO: THE RATIONALE FOR THE
WRIT OF AMPARO 43 (2007).

34 Habeas corpus petitions pertaining to minors are governed by A.M. No. 03-04-04-SC 2003-04-22,
Rule on Custody of Minors and Writ of Habeas Corpus in Relation to Custody of Minors.

35 Art. VI, Sec. 5 (1), Philippine Constitution.

36 Art. VI, Sec. 18, Philippine Constitution.

37 Id.

38 |df
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the Writ of Habeas Corpus shall apply only to persons judicially charged for
rebellion or offenses inherent in, or directly connected with, invasion;3° and that
during the suspension of the privilege of the Writ of Habeas Corpus, any person
thus arrested or detained shall be judicially charged within three days, otherwise
he/she shall be released.4°

2.2. Amparo: An Innovation of an Activist Court

Amparo has a different story. Unlike the Writ of Habeas Corpus, it is not
mentioned in any legal document in the Philippines. As it stands now, it is a judicial
remedy for the protection of human rights. But in the absence of a legislation, most
authorities seem to agree that is not a human right in itself. Even the Supreme Court
describes it as no more than a judicial relief for the protection of substantive rights.

If the Philippine Amparo is not a substantive right in itself, it differs from the Latin
American Amparos which are “conceived as not only a judicial means for the
protection of constitutional rights, but... also...as a human right in itself... (t)
herefore, the judicial guarantee can also be obtained through various other judicial
means.4! As such, it is the right to be protected by the judiciary when human rights
are violated, which is how Amparo is understood in Venezuela and Mexico.42

As a means of judicial relief, the Writ of Amparo is governed by A.M. No. 07-9-
12-SC or the Rule on the Writ of Amparo.

The Philippines has neither ratified nor even signed the United Nations
International Convention for the Protection of all Persons from Enforced
Disappearances, nor has it criminalized enforced disappearance.#? But as the
Supreme Court reasoned, “the absence of a specific penal law, however, is not a
stumbling block for action from this Court...(U)nderlying every enforced
disappearance is a violation of the constitutional rights to life, liberty and security
that the Supreme Court is mandated by the Constitution to protect through its rule-
making powers.”#4 Hence, “congruent with global trend, (the Supreme decided to)

39 1d
40 Id

41 Brewer-Carias, supra note 17 at 84.

42 Id.

43 The Philippines enacted in 2009 Republic Act No. 9851 otherwise known as “Philippine Act on Crimes
Against International Humanitarian Law, Genocide, and Other Crimes Against Humanity.” One of the
means of committing other crimes against humanity is enforced disappearance.

44 Razon v. Tagitis, supra note 27.
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take a proactive stance to enhance the protection and promotion of constitutional
rights.”45

The 1987 Constitution contemplates an activist Court. This view was confirmed by
the Supreme Court in Tolentino v Secretary of Finance*® where it said that “in
imposing to this Court the duty to annul acts of government committed with grave
abuse of discretion, the new Constitution transformed the Court from passivity to

activism.4” Enshrined in the fundamental law is that judicial power

includes the duty of the courts of justice to settle actual controversies
involving rights which are legally demandable and enforceable, and
to determine whether or not there has been a grave abuse of
discretion amounting to lack or excess of jurisdiction on the part of
any branch or instrumentality of the Government.48

The expanded jurisdiction of the Supreme Court under the Grave Abuse of
Discretion Clause bestowed a “heavier weighting of the judicial role in
government” demonstrating the “strong expectations in society concerning the
ability and willingness of our Court to function as part of the internal balance of
power arrangements, and somehow to identify and check or contain the excesses
of the political departments.4®

In Razon v. Tagitis,*° the Supreme Court said:

Even without the benefit of directly applicable substantive laws on
extra-judicial killings and enforced disappearances, however, the
Supreme Court is not powerless to act under its own constitutional
mandate to promulgate “rules concerning the protection and
enforcement of constitutional rights, pleading, practice and procedure
in all courts,” since extrajudicial killings and enforced disappearances,
by their nature and purpose, constitute State or private party
violation of the constitutional rights of individuals to life, liberty and
security.

45 Flerida Ruth Romero, “The writ of amparo: Judiciary’s sword unsheathed,” Philippine Star, 23
September 2007; accessed from http:// www.philstar.com/Article.aspx2articleld=15873.

46 Tolentino v. Secretary of Finance, G.R. No. 115455, 30 October 1995, 249 SCRA 628.

47 |Id.

48 Art. VIII, Sec. 1, Philippine Constitution.

49 Florentino P. Feliciano, The Application of Law: Some Recurring Aspects of the Process of Judicial Review
and Decision Making, 37 AM. J. JURIS. 17, 29 (1992).

50 Razon v. Tagitis, supra note 27.
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The Constitution vests the Supreme Court with the power to promulgate “rules
concerning the protection and enforcement of constitutional rights,>! an inimitable
highlight of the 1987 Constitution absent from its predecessors which
contemplated a judiciary mired in passivity.52 It provides that “(n)o person shall
be deprived of life, liberty or property without due process of law,”?3 and that
“(t)he State values the dignity of every human person and guarantees full respect
for human rights.”34 It is therefore casuistry to say that the Supreme Court had no
basis to hew the Rule on the Writ of Amparo which Chief Justice Puno called “the
best legal weapon to protect people’s constitutional rights.”>5 For its adoption, a
legislation is not necessary. As Azcuna explained:

(W)e have to distinguish between problematic rights and self-
executing constitutional rights... (C)ertain rights found under the
Constitution are not self-executory. They need legislation to be
enforceable... and those rights cannot be enforced through Amparo.
On the other hand, there are decisions of the Court with respect to
certain rights, i.e. the right to a healthy environment — there is no need
for legislation... so assuming that a right under the Constitution...is
enforceable then the Court can enforce it through rules adopted for
the enforcement of such right. The rights given under the Constitution
cannot be left without remedy and if Congress or any other body that
is supposed to provide for a remedy fails to do so, it can be enforced
by the courts.5¢

ST Art. VI, Sec. 5, Philippine Constitution.

52 Supreme Court Chief Justice Reynato Puno said the drafters of the 1987 Constitution “were gifted
with a foresight that allowed them to see that the dark forces of human rights violators would revisit our
country and wreak havoc on the rights of our people. With this all seeing eye, they embedded in our
1987 Constitution a new power and vested it on our Supreme Court — the power to promulgate rules to
protect the constitutional rights of our people. This is a radical departure from our 1935 and 1972
Constitutions, for the power to promulgate rules or laws to protect the constitutional rights of our people
is essentially a legislative power, and yet it was given to the judiciary, more specifically to the Supreme
Court. If this is disconcerting to foreign constitutional experts who embrace the tenet that separation of
powers is the cornerstone of democracy, it is not so to Filipinos who survived the authoritarian years,
1971 to 1986. Those were the winter years of human rights in the Philippines. They taught us the lesson
that in the fight for human rights, it is the judiciary that is our last bulwark of defense; hence, the people
entrusted to the Supreme Court this right to promulgate rules protecting their constitutional rights.” See
Reynato S. Puno, “No Turning Back on Human Rights”, speech delivered on Aug. 25 2007 at Silliman
University, Dumaguete City, Philippines; accessed from

http://ia341243.us.archive.org/3 /items /TextOfChieflusticeReynatoPunoSillimanSpeech/PunoOnHuman
Rights.doc.

53 Art. lll, Sec. 1, 1987 Philippine Constitution.

54 Art. I, Sec. 11, 1987 Philippine Constitution.

55 Jay B. Rempillo, “CJ Puno: Amparo, Best Legal Weapon to Protect People’s Constitutional Rights,”
October 16, 2007, available at:
http://sc.judiciary.gov.ph/news/courtnews%20flash/2007/10/10150701.php.

56 Gozon and Orosa, supra note 32, citing 1 Record of the Supreme Court Committee on Rules 1

(2007).
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lll. AMPARO AND HABEAS CORPUS:
SEMBLANCES AND DIFFERENCES

3.1. Natures and Functions of the Writs

The Writ of Habeas Corpus is a special proceeding, a “remedy by which a party
seeks to establish a status, a right or a particular fact.”>” A high prerogative writ, it
may be availed of in cases of illegal confinement by which any person is deprived
of his/her liberty, or by which the rightful custody of any person is withheld from
the person entitled thereto.58 Not an adversarial action, it does no more than seek
to establish the reason for the detention or deprivation of liberty of a person, and
to determine either its legality or voluntariness. It is a remedy intended to ascertain
whether the person under detention is held under lawful authority.5? lts significant
and vital purposes are to obtain immediate relief from illegal confinement, to
liberate those who may be imprisoned without sufficient cause, and to deliver them
from unlawful custody. It is then essentially a writ of inquiry and is granted to test
the right under which a person is detained.¢08

Mendoza correctly points out that the Writ of Habeas Corpus is “an
extraordinary writ or prerogative writé! like... certiorari, prohibition, mandamus or
quo warranto.®2 The landmark case of Villavicencio v. Lukban®® enunciated the
doctrine that

(t)he writ of habeas corpus was devised and exists as a speedy and
effectual remedy to relieve persons from unlawful restraint, and as
the best and only sufficient defense of personal freedom. A prime
specification of an application for a writ of habeas corpus is restraint
of liberty. The essential object and purpose of the writ of habeas

57 Sec. 3(c), Rule 1, Revised Rules of Court.

58 Section 1, Rule 102, id.

59 Quintos v. Director of Prisons, 55 Phil 304.

60 Velasco v. Court of Appeals, G.R. No. 118644, July 7, 1995, citing 39 AM JUR 2d, Habeas Corpus, §
1,179

¢! Prerogative writs are writs which originated from English law but which developed independently for
different purposes and at different times. As originally exercised by the Crown, these writs were used
through its courts to control acts of inferior courts or public authorities throughout the kingdom. See S. A.
de Smith (1951). The Prerogative Writs. The Cambridge Law Journal, 11, pp 40-56 and Bradley
Selway, “Of Kings and Officers- The Judicial Development of Public Law,” FEDERAL LAW REVIEW, vol.
33 (2005: 199-202)

62 Vicente v. Mendoza, A Note on the Writ of Amparo, 82 PLJ 1, 2 (2008).

63 Villavicencio v. Lukban, 39 Phil. 778 (1919).
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corpus is to inquire into all manner of involuntary restraint as
distinguished from voluntary, and to relieve a person therefrom if such
restraint is illegal. Any restraint which will preclude freedom of action
is sufficient.®4

It has been recurrent in Supreme Court decisions that “the function of habeas
corpus, where the party who has appealed to its aid is in custody under process,
does not extend beyond an inquiry into the jurisdiction of the court by which it was
issued and the validity of the process upon its face.%5 The writ secures to a prisoner
the right to have the cause of his or her detention examined and determined by a
court of justice, and to ascertain if he/she is held under lawful authority.¢¢ It is not
trial of guilt or innocence, and the findings of the habeas court that restraint was
illegal do not constitute an acquittal. It follows that it is not a writ of error,%” and
unlike certiorari that reaches the record but not the body, it reaches the body but
not the record.®® It may not be resorted to in lieu of appeal, certiorari, or writ of
error, nor may it be applied to investigate and consider questions of error that
might be raised relating to procedure or on the merits.®® Thus, the question of a
second jeopardy is not reviewable upon a writ of habeas corpus.”®

The inquiry into the legality of a person’s detention in habeas proceedings can
settle questions on whether the court has jurisdiction to impose the sentence or on
the subject matter,”! or over the person of the accused,”? or whether it exceeded
its jurisdiction in imposing the penalty.”3 It can also look into the legality of the
postponement of trial for an unreasonable length of time to the prejudice and
objection of the applicant in detention.”4 It may also determine if the detention is
due to excessive penalty,”> or because of an imposed penalty devoid of legal
basis,”® or because of an imposed bond which is excessive.”” An inquiry into
whether the statute under which a person is detained is constitutional falls within the

64 Reiterated in several other cases among them: Veluz v. Villanveva, GR. No. 169482, January 29,
2008.

65 Trono Felipe v. Director of Prisons, 24 Phil. 121 (1913)

66 |d.

67 Quintos v. Director of Prisons, G.R. No. L-33167, November 18, 1930

68 Velasco v. Court of Appeals, supra note 60.

69 Caballes v. Court of Appeals, G.R. No. 163108, February 23, 2005, 452 SCRA 312

70 Ex parte Bigelow [1885], 113 U. S., 328; In the Matter of Cardona [1917], 10 PORTO RICO FED., 40;
1 Bailey on Habeas Corpus, sec. 40.

71 Makapagal v. Sta Maria, 55 Phil. 418.

72 Davis v. Director of Prisons, 17 Phil 168.

73 Trono Felipe vs. Director of Prisons, supra note 65 .

74 Conde v. Rivera, 45 Phil 650.

75 Cruz v. Director of Prisons, 17 Phil 269.

76 Llabua v. Director of Prisons, L-3994, August 16, 1950.

77 Velasquez v. Director of Prisons, 77 Phil 980.
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ambit of the habeas court’s competence, as long as the question is raised at the
earliest opportunity.”8 It has also been held that where restraint is by virtue of void
proceedings, recourse to habeas corpus is proper.”? But the prescription of the
offense charged in the information is a defense that should be pleaded in the
criminal action, otherwise it would be deemed waived® in a motion to quash which
should be filed before the arraignment of the accused,8’ because the issue of
whether or not a crime may still be prosecuted is for the criminal court, not the
habeas court, to decide.82

The Writ of Amparo, like habeas corpus, is a prerogative writ. Like habeas
corpus, it is neither a civil, criminal, administrative, nor special civil action, although
some courts denominate it as a special proceeding.83 Thus, “while the principal
objective of its proceedings is the initial determination of whether an enforced
disappearance, extralegal killing, or threats thereof had transpired—the writ does
not, by so doing, fix liability for such disappearance, killing or threats, whether that
may be criminal, civil or administrative under the applicable substantive law.”84
The filing of the petition does not suspend nor preclude the filing of criminal, civil,
or administrative actions.85 It was not crafted to be an action for the determination
of criminal guilt requiring proof beyond reasonable doubt, or an action to enforce
liability for damages requiring preponderance of evidence, or an action to fix
administrative responsibility requiring substantial evidence that will necessitate full
and exhaustive proceedings.8¢ In Secretary of Defense v. Manalo® and Razon
v.Tagitis,88 the Supreme Court reiterated that the Amparo Rule merely provides for
a procedural protective remedy against violations or threats of violations of the
constitutional rights to life, liberty and security. It does not address criminal, civil or
administrative liability as these are matters determined from the application of
substantive law.”

78 People v. Vera, 65 Phil 66.

79 Caballes v. Court of Appeals, G.R. No. 163108, February 23, 2005, 452 SCRA 312

80 Paredes v. Sandiganbayan, G.R. No. 89989, January 28, 1991; also see U.S. vs. Serapio, 23 Phil.
584, 598; Aldeguer vs. Hoskyn, 2 Phil. 500; Domingo vs. Osorio, 7 Phil. 405; Maxilom vs. Tabotabo, 9
Phil. 390; Harty vs. Luna, 13 Phil. 31; Sunico vs. Ramirez, 14 Phil. 500.

81 Secs. 1-2, Rule 117, Revised Rules of Court; People vs. Castro, L-6407, July 29, 1954.

82 Paredes v. Sandiganbayan, supra note 80.

83 For example, one case filed by the NUPL, NUPL v. Arroyo was docketed as Spl Proc 1986 by the
Court. Another case, Balao v. Arroyo was docketed as Spl Proc No. 08-AMP-0001.

84 Roxas v. Macapagal-Arroyo, G.R. No. 189155, September 7, 2010; also see Separate Opinion of
Associate Justice Arturo D. Brion in Rubrico v. Macapagal-Arroyo, G.R. No. 183871, February 18, 2010.
85 A.M. No. 07-9-12-SC, as amended, Sec. 21.

86 Deliberations of the Committee on the Revision of the Rules of Court, August 10, 2007, August 24,
2007, August 31, 2007, and September 20, 2008; cited in Roxas v. Arroyo, supra note 84.

87 Sec. of National Defense v. Manalo, G.R. No. 180906, October 7, 2008.

88 Razon v. Tagitis, supra note 27.
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The Supreme Court clarified the bounds of its power under the Rules on the Writ
of Amparo:

Our intervention is in determining whether an enforced
disappearance has taken place and who is responsible or
accountable for this disappearance, and to define and impose the
appropriate remedies to address it. The burden for the public
authorities to discharge in these situations, under the Rule on the Writ
of Amparo, is twofold. The first is to ensure that all efforts at
disclosure and investigation are undertaken under pain of indirect
contempt from this Court when governmental efforts are less than
what the individual situations require. The second is to address the
disappearance, so that the life of the victim is preserved and his or
her liberty and security restored. In these senses, our orders and
directives relative to the writ are continuing efforts that are not truly
terminated until the extrajudicial killing or enforced disappearance is
fully addressed by the complete determination of the fate and the
whereabouts of the victim, by the production of the disappeared
person and the restoration of his or her liberty and security, and, in
the proper case, by the commencement of criminal action against
the guilty parties. 8°

Mendoza incorrectly asserts that the Writ of Amparo is an auxiliary remedy to
any of the existing remedies designed to aid a court in the exercise of jurisdiction
already granted to it to try cases involving violations of personal freedoms and
security.?9 He argues that in the distinguished 1919 case of Villavicencio v.
Lukban,’’ only three remedies for the restraint of liberty were singled out by the
Supreme Court: civil action, criminal action, and Writ of Habeas Corpus petition. A
fourth remedy, administrative action, was recognized in later cases, and in the
footnote he cites Moncado v. People?? by way of example. Implying that there
cannot be a fifth remedy, he maintains that the Writ of Amparo cannot be “a
separate and independent remedy for violations or threatened violations of
individual liberty.” He cites two arguments:

The writ of Amparo cannot be regarded as a new action without
making it duplicate existing forms of actions like habeas corpus and
mandamus. More than that, the writ of Amparo cannot be regarded

89 Id.

90 Mendoza, supra note 62 at 2-3.
9Villavicencio v. Lukban, supra note 63.
92 Moncado v. People, 80 Phil. 1 (1948).
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as a new action because the constitutional power of the Court to
adopt rules of procedure is subject to the limitation that the rules do
not “diminish, increase, or modify substantive rights. A new action can
only be provided or created by law or the Constitution by conferring
jurisdiction for this purpose on the courts. To consider the writ of
Amparo an independent action would be to say either that it
increases or that it modifies substantive rights.?4

Despite Mendoza’s precise assertion that the Supreme Court cannot parent new
substantive rights, he misses the point that in issuing the rule on Amparo, the
Supreme Court was paying attention to its procedural rule-making power under
the Constitution for the enforcement of constitutional rights.?> The Writ of Amparo,
as earlier explained, merely provides a procedural remedy to protect certain
rights which the State committed to guarantee under the Constitution as well as
international law.

The Supreme Court does not share Mendoza’s flawed view that Amparo is an
auxiliary remedy, treating it as an independent petition impressed with a life of its
own and not an ancillary remedy to a main action. In fact, it decreed that the Writ
of Amparo “is intended to address violations of or threats to the rights to life,
liberty or security, as an extraordinary and independent remedy beyond those
available under the prevailing Rules, or as a remedy supplemental to these
Rules.”?¢

Amparo is a class of its own because its rule of procedure and evidence carries
peerless facets which are discussed in the succeeding topics.

3.2. Exhaustion of Remedies

May the writs be availed of even if there is an accessible remedy in the ordinary
course of law?

The present configuration of habeas corpus neither impresses it with the nature of
a writ of error nor intends it to be a substitute for the trial court’s function. Where
there is an available remedy in the ordinary course of law, the writ is not
ordinarily granted, unless there is an exceptional circumstance to warrant

94 Mendoza, supra note 62 at 2.
95 Razon v. Tagitis, supra note 27. See also Article VIII, Section 5, 1987 Philippine Constitution.
96 Tapuz v. del Rosario, G.R. No. 182484, June 17, 2008, 554 SCRA 768.
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otherwise.”” Moreover, habeas corpus should not pre-empt trial since “(t)he
orderly course of trial must be pursued and the usual remedies exhausted before
resorting to the writ where exceptional circumstances are extant.”8 Normally, the
writ of habeas corpus will be denied in the presence of an adequate remedy by
writ of error or appeal or by writ of certiorari; nevertheless, it may be available in
exceptional cases, “for the writ should not be considered subservient to procedural
limitations which glorify form over substance.”??

It is worth noting that the Latin American versions of Amparo “have always
conceived the Amparo action as an extraordinary remedy which is only available
when there are no other effective judicial means available for the immediate
protection of human rights.’° And if we are to judge on the basis of the Supreme
Court’s decision in Reyes v. Gonzales,'°! the Philippine Amparo appears to be of
the same mold. In that case, the applicant asserted that his right to travel was
being unduly restricted by an order banning him from travelling abroad due to a
rebellion case against him. The Supreme Court, in refusing to grant the privilege of
the writ, said the “(p) etitioner...failed to establish that his right to travel was
impaired in the manner and to the extent that it amounted to a serious violation of
his right to life, liberty and security for which there exists no readily available
legal recourse or remedy.” Thus, it advised the petitioner to file with the trial court
a motion to lift the travel ban.

But the Rule on Amparo suggests otherwise. It provides that the filing of an
Amparo petition does not preclude the filing of separate criminal, civil, or
administrative actions.'92 This may be interpreted to mean that a separate action
may be filed before, during, and after the filing of the Amparo petition. In fact the
remedies that Amparo may grant may be availed of in a related pending criminal
action. Moreover, Amparo was envisaged to be a swift remedy for people whose
rights to life, liberty, and security are in peril and who may be vulnerable to
enforced disappearance or extrajudicial killing. A prerequisite that there should be
no readily available legal recourse or remedy for an Amparo petition to prosper
is at war with the purpose for which this remedy was conceived.

97 Caballes v. Court of Appeals, G.R. No. 163108, February 23, 2005, 452 SCRA 312; Kiani v. Court of
Appeals, G.R. No. 160922 , February 27, 2006.

98 Id.

99 Velasco v. Court of Appeals, supra note 60.

100 Brewer-Carias, supra note 17 at 84.

101 Reyes v. Gonzales, G.R. No. 182161, December 3, 2009.

102 Sec. 21, A.M. No. 07-9-12-SC- The Rule on the Writ of Amparo.
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3.3. Coverage of Rights

Amparo protects more human rights than does habeas corpus. Only when one’s
right to liberty is actually restrained can he/she run to habeas corpus for refuge. In
contrast, Amparo cloisters the rights to life, liberty, and security. Very significantly,
it is a protective tool when there is a mere threat to these rights in cases of
extralegal killings and enforced disappearances. With the width and breadth of
its coverage, it is therefore erroneous to say that it “duplicate(s) existing forms of
actions like habeas corpus and mandamus'93 when it is treated as an independent
remedy rather than as an ancillary one. Owing to its curative nature, it is
applicable to cases pending in the trial or appellate courts.'%4 Thus, Sec. of
National Defense v. Manalo'%> developed as an action for Prohibition, Injunction,
and Temporary Restraining Order to stop certain military officers and agents from
depriving the Manalo brothers, who were abducted and tortured by the military,
of their right to liberty and other basic rights. However, when the Rule on the Writ
of Amparo became effective, they asked that their petition be treated as one for
Amparo.

3.4. Locus Standi

Locus standi is defined as “a right of appearance in a court of justice on a given
question.'%¢ In private suits, standing is governed by the “real-parties-in interest”
rule as contained in Section 2, Rule 3 of the Revised Rules of Court which provides
that “every action must be prosecuted or defended in the name of the real party in
interest.” Accordingly, the “real-party-in interest” is “the party who stands to be
benefited or injured by the judgment in the suit or the party entitled to the avails
of the suit.’%” Put succinctly, the plaintiff’s standing is based on his or her own right
to the relief sought. In Anak Mindanao Party-List Group v. Executive Secretary,’08 the
rule on locus standi was condensed thus:

Locus standi or legal standing has been defined as a personal and
substantial interest in a case such that the party has sustained or will
sustain direct injury as a result of the governmental act that is being
challenged. The gist of the question on standing is whether a party

103 Mendoza, supra note 62 at 2.

104 Sec. 26, A.M. No. 07-9-12-SC. The Rule on the Writ of Amparo.

105 Secretary of Defense v. Manalo, supra note 87.

106 Biraogo v. Philippine Truth Commission of 2010, G.R. No. 192935, December 7, 2010.

107 Sec. 2, Rule 3, Revised Rules of Court.

108 Anak Mindanao Party-List Group v. Executive Secretary, G.R. 166052, August 29, 2007, 531 SCRA
583.

46



alleges such personal stake in the outcome of the controversy as to
assure that concrete adverseness which sharpens the presentation of
issues upon which the court depends for illumination of difficult
constitutional questions.

But the ordinary rules on locus standi do not apply to both habeas corpus and
Amparo which are governed by liberal rules. A habeas corpus petition may be
instituted by the “party whose relief it is intended or by any person on his
behalf.'9? Who is the person entitled to act on the detainee’s behalf? A perusal of
jurisprudence shows that aside from immediate relatives, a petition may be filed
by a boardmate or sweetheart!'9, a fiancée''!, or a common-law spouse.'12

The preeminent case of Villavicencio v. Lukban'13 is interesting. While the ship
carrying 170 commercial sex workers who were expelled from Manila was at seaq,
the attorney for the relatives and friends of a considerable number of the
deportees filed with the Supreme Court a petition for habeas corpus for their
release. By agreement of the parties, the petition was made to include all of the
women who were sent away from Manila to Davao and, as the same questions
concerned them all, the application will be considered as including them.”
Villavicencio plainly hints that a habeas petition may be in the nature of a class
suit.

Gusman v. Marrero,''* a case decided by the US Supreme Court, held that having
sympathy for a detainee or concerns regarding the enforcement of an
unconstitutional law that affects another does not provide sufficient ground for one
to maintain a petition for habeas corpus. Contrast this with Montebon v. Director of
Prisons,''® where the Supreme Court entertained a habeas petition even if the
petitioner “did not reveal the nature of his interest in the prisoner’s incarceration, or
what relation, if any, he has with him.” Notwithstanding Montebon, the better rule is
that enunciated in Velasco v. Court of Appeals:''7 only a “person who has a legally
justified interest in the freedom of the person whose liberty is restrained or who
shows some authorization to make the application”!'® may be a petitioner.

109 |d.

110 Subayno v. Ponce Enrile, 145 SCRA 282, October 28, 1986

"1 Ernie v. Rodriguez, G.R. No. 139758, January 31, 2000

112 Velasco v. Court of Appeals, supra note 60.

113 Villavicencio v. Lukban, supra note 63.

114 Gusman v. Marrero, 180 US 81 (1901)

116 Montebon v. Director of Prisons, G.R. No. L-1352, 30 April 1947.
117 Velasco v. Court of Appeals, supra note 60.

118 Citing 39 Am Jur 2d, Habeas Corpus, Section 117, 263.
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The rule on standing in habeas corpus is more liberal than in Amparo, one
advantage of the former over the latter remedy. Under the Amparo Rule, a
petition may be filed by the aggrieved party or by any qualified person or entity
in the following order:

1. Any member of the immediate family, namely: the spouse, children and
parents of the aggrieved party;

2. Any ascendant, descendant or collateral relative of the aggrieved party
within the fourth civil degree of consanguinity or affinity, in default of those
mentioned in the preceding paragraph; or

3. Any concerned citizen, organization, association or institution, if there is no
known member of the immediate family or relative of the aggrieved party.

The filing of the petition suspends the right of all other authorized parties to file
similar petitions. Likewise, the filing of the petition by an authorized party on
behalf of the aggrieved party suspends the right of all others, observing the order
established herein.’1?

In liberalizing the rule on standing, the drafters of the Amparo Rule were mindful
that the immediate family members of the aggrieved party may be warned under
pain of harm not to file any petition.'20 The Rule on Amparo is progressive insofar
as it permits actio popularis—a complaint initiated by one who is not a victim—
recognizing the locus standi of concerned citizens and organizations. This allows
human rights organizations to file Amparo petitions in behalf of victims simply to
vindicate human rights. It is a fact that “(h)Juman rights organizations have
theinstitutional capacity and accountability to file,”12! and giving them standing to
sue can contribute greatly to shattering the culture of impunity under which human
rights violations are committed. Allowing third persons and organizations to file is a
recognition of the fact that the aggrieved party or his/her immediate family
members may be cowed into fear, effectively discouraging them from availing of
the remedy.

There is a problem, however: the hierarchical order on who may file. According to
the Supreme Court, its purpose is to prevent the indiscriminate and groundless filing
of petitions which may even prejudice the right to life, liberty, or security of the

119 Sec. 2, AM. No. 07-9-12-SC- The Rule on the Writ of Amparo.

120 Neri Javier Colmenares, “Initial Analysis on the Writ of Amparo” presented during the NUPL
Founding Congress on Sept. 15-16, 2007; accessed from http://nupl.net/home /2p=175.

121 Id.
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aggrieved party.'22 But a problem may result from this and the further
requirement that the aggrieved party must have no known relatives to open the
table for actio popularis. Who brings an action then, if even the known immediate
relatives are intimidated to inhibit them from seeking judicial recourse—an
occurrence confirmed in cases heard by the Supreme Court which contain accounts
of threats on families of desaparecidos?!23 Colmenares’ succinct impression is that
“(t)he state of impunity prevailing today is partly brought about by the fact that
families and witnesses are afraid to file a complaint or testify against the police or
members of the AFP. By limiting the right of human rights organizations to file the
petition only in cases where there is no known member of the victim’s family, the
rule gives the perpetrators the opportunity to defeat the remedy.124

Consequently, the National Union of Peoples Lawyers recommends that the
limitation should be interpreted liberally in favor of the petitioners and the human
rights organizations if the respondents are public officials.'2>

3.5. The Initiatory Petitions

3.5.1. Contents

The formal requirements for the two petitions differ. In habeas corpus, the petition
should allege the following:

1. The person in whose behalf the application is filed;

2. The officer or the name of the person detaining him/her or, if unknown,
he/she may be described by an assumed appellation and the person who is
served with the writ shall be deemed the person intended;

The place where the person is detained; and 4. Copy of the commitment or
the cause of his detention, if it can be procured without impairing the
efficiency of the remedy; or if the detention is without any legal authority,
such fact shall appear.126

122 Sypreme Court of the Philippines, Annotation on the Writ of Amparo, SUPREME COURT WEBSITE;
available at https://docs.google. com/viewer2url=http://sc.judiciary.gov.ph/Annotation_amparo.pdf.
123 See, for example, Rubrico v. Arroyo, supra note 84, and Secretary of National Defense v. Manalo,
supra note 87.

124 Colmenares, supra note 120.

125 Id

126 Sec. 3, Rule 102, Revised Rules of Court.
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An Amparo petition, on the other hand, should aver the following: a) The
petitioner’s personal circumstances; b) the name and personal circumstances of the
respondent responsible for the threat, act, or omission, or, if the name is unknown or
uncertain, the respondent may be described by an assumed appellation; c) the
right to life, liberty, and security of the aggrieved party violated or threatened
with violation by an unlawful act or omission of the respondent, and how such
threat or violation is committed, with the attendant circumstances detailed in
supporting affidavits; d) the investigation conducted, if any, specifying the names,
personal circumstances, and addresses of the investigating authority or individuals,
as well as the manner and conduct of the investigation, together with any report; e)
the actions and recourses taken by the petitioner to determine the fate or
whereabouts of the aggrieved party and the identity of the person responsible for
the threat, act, or omission; and the relief prayed for.1?7

Petitions for both writs of Amparo and habeas corpus must be verified. This is to
ensure that the allegations are true and correct and not the offshoot of speculation
or imagination, and that the pleading is filed in good faith or is the consequence of
a legitimate grievance or indignation'28 that demands redress.

3.5.2. Reliefs to Be Prayed for

What reliefs may be prayed for in the petitions? In habeas corpus, the ultimate
prayer is for the release of the detainee or the person from the custody of the
respondent. In exceptional cases where the habeas court in “reaching the body”
may also inquire into the court’s jurisdiction or a constitutional question, reliefs may
also include vacating the decision of the court that acted without jurisdiction and
the declaration of nullity of a statute upon which the penalty or detention is
based.12?

The Rule on Amparo provides:

Sec. 18. Judgment. - ... If the allegations in the petition are proven by
substantial evidence, the court shall grant the privilege of the writ and such
reliefs as may be proper and appropriate; otherwise, the privilege shall be
denied.

127 Sec. 3, A.M. No. 07-9-12-SC- The Rule on the Writ of Amparo.
128 Mediserv Inc. v. Court of Appeals, G.R. No. 161368, April 5, 2010.
129 See Boumediene v. Bush, 553 U.S. 723 (2008).
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In enforced disappearance, the prayer is ultimately for the release of the
detainee from detention and an injunction of acts that violate or threaten to violate
that person’s rights to life, liberty, and security. But where there is a threat rather
than actual violation of the rights covered by Amparo, a relief is for the court to
order the respondents to desist from performing any threatening act against such
rights of the aggrieved party.

Since the purpose of Amparo is the protection of life, liberty, and security, and it
“is a tool that gives voice to preys of silent guns and prisoners behind secret
walls,”130 then it can grant all reliefs as are necessary for such protection. The
protection of the right of security “includes conducting effective investigations,
organization of the government apparatus to extend protection to victims of
extralegal killings or enforced disappearances, or threats thereof, and/or their
families, and bringing offenders to the bar of justice.”13!

Thus, in Sec. of Defense v. Manalo, the Secretary of National Defense and the
Chief of Staff of the Armed Forces of the Philippines were ordered “to furnish the
(aggrieved parties) all official and unofficial reports of the investigation
undertaken in connection with their case; to confirm in writing the present places of
official assignment of two military personnel found involved in the matter
investigated, and to produce to the Court all medical reports, records, charts and
reports of any treatment given or recommended and medicines prescribed to said
respondents and the list of the attending medical personnel.”’32 The Amparo court
may also order respondents to disclose the desparecido’s location. And even if the
petitioners or witnesses exhibit reluctance in cooperating with the investigation, the
court should nonetheless direct the police to conduct a thorough investigation to
bring the case to its logical conclusion.'33

Under the Rule on the Writ of Amparo, the court may mandate the respondent
“to recover and preserve evidence relating to the death or disappearance of the
person identified in the petition; to identify witnesses and obtain statements from
them concerning the death or disappearance; to determine the cause, manner,
location and time of death or disappearance as well as any pattern or practice
that may have brought about the death or disappearance; to identify those
involved in the death or disappearance; to apprehend those involved in the death
or disappearance; and to file charges against the suspected offenders.”?34

130 Secretary of National Defense v. Manalo, supra note 87.

131 As summarized by J. Brion in his Separate Opinion in Rubrico v. Arroyo, supra note 84.
132 Secretary of National Defense v. Manalo, supra note 87.

133 Rubrico v. Arroyo, supra note 84.

134 Sec. 9, AM. No. 07-9-12-SC- The Rule on the Writ of Amparo.
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Mendoza correctly opines that these are also “a measure...of the reliefs that a
court, hearing an application for the writ of Amparo, can grant.”!35

Both habeas corpus and Amparo do not include claims for civil damages; thus,
these may not be prayed for. In the case of Amparo, there was an original intent
to allow claims for civil damages. However, it was judiciously considered that such
would deleteriously affect the summary nature of Amparo proceedings and defeat
its purpose of securing the immediate removal of the victims from a circumstance
where their rights to life, liberty, and security are in precarious balance.3¢ In
Rubrico v. Arroyo,’37 even if the petition prayed for damages, none was granted
by the court.

3.5.3 Formal Requirements: Verification and
Certification Against Forum-Shopping

Technical rules should not defeat substantial justice. Although verification is a
mandatory requirement, it is not jurisdictional and its interpretation may be
relaxed in the interest of substantial justice.'38 In a raft of cases, the court of final
resort clarified that the correction of an unverified pleading may be ordered if the
attending circumstances are such that strict compliance with the rules may be
shaken off to secure the ends of justice, because technical rules of procedure are
tools to promote, not frustrate justice. Thus, in Fletcher v. Director of the Bureau of
Corrections,'3? it was held that “the technical requirements for a habeas corpus
petition as provided in the Rules of Court may be dispensed with where the
allegations in the application are sufficient to make out a case for habeas corpus,”
paving the way for the admission of an unverified petition. Angeles v. Director of
New Bilibid Prison'40 instructs the formal requirements for petitions for habeas
corpus to be construed liberally.

While the petition for the writ is required to be verified, the defect in form is not
fatal. A prisoner’s letter-petition is thus cognizable as long as the factual recitals
make out a case for habeas corpus.’#! Indeed, in the groundbreaking case of
Villavicencio v. Lukban, the Supreme Court even declared “that it is the duty of a

135 Mendoza, supra note 62 at 6. Mendoza says that (t)he court may order the production of the
person in detention, but that is more in exercise of its jurisdiction over applications for habeas corpus.

136 Supreme Court of the Philippines. Annotation On the Writ of Amparo, supra note 122.

137 Rubrico v. Arroyo, supra note 84.

138 Oshita v. Republic of the Philippines, G.R. No. L-21180, March 31, 1967; Uy v. LandBank, G.R. No.
136100, 24 2000, 336 SCRA 419.

139 Fletcher v. Director of the Bureau of Corrections, G.R. No. 159624, July 17, 2009.

140 Angeles v. Director of New Bilibid Prison, G.R. No. 117568, January 4, 1995.

141 4.
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court to issue the writ if there is evidence that a person is unjustly restrained of his
liberty within its jurisdiction even if there is no application therefor.”142 Liberty is so
fundamental that it cannot be subservient to technicality.

The Rules of Court requirement for a certification of non-forum-shopping’43 for
complaints and initiatory pleadings applies to special proceedings,'44 the absence
of which is a ground for dismissal. While Rule 102 of the Revised Rules of Court
specifically on habeas corpus does not require it, the same Rules of Court provides
that “(i)n the absence of special provisions, the rules provided for in ordinary
actions shall be, as far as practicable, applicable in special proceedings.”145 As
stated earlier, a habeas petition is expressly in the nature of a special proceeding.

Does the same requirement apply to an Amparo petition? The Rule governing it is
silent on the matter. Neither is there a specific procedural rule denominating
Amparo as a special proceeding. It is therefore submitted that an Amparo petition
may not be dismissed on account of the absence of certification against forum-

shopping.

However, forum-shopping itself is a different matter altogether. Under the Rules
of Court, forum-shopping is abhorred and is a ground for dismissal of an action.
One habeas corpus petition, Pulido v. Abu,'%¢ was dismissed by the Supreme Court
owing to forum-shopping. While the petition contained a certification against
forum-shopping, the certification omitted to state that there was a pending special
civil action for certiorari which also revolved around the issue of whether or not the
detainees should be released from military custody. The court said that the
remedies available to the detainees in the two petitions were “two sides of the
same coin” and “cannot be secured through separately-filed cases where issues of
jurisdiction may arise and whose rulings may conflict with one another.”147

142 Villavicencio v. Lukban, supra note 63.

143 Rule 7, Sec. 5 of the Revised Rules of Court provides: “The plaintiff or principal party shall certify
under oath in the complaint or other initiatory pleading asserting a claim for relief, or in a sworn
certification annexed thereto and simultaneously filed therewith: (a) that he has not theretofore
commenced any action or filed any claim involving the same issues in any court, tribunal or quasijudicial
agency and, to the best of his knowledge, no such other action or claim is pending therein; (b) if there is
such other pending action or claim, a complete statement of the present status thereof; and (c) if he
should thereafter learn that the same or similar action or claim has been filed or is pending, he shall
report that fact within five (5) days therefrom to the court wherein his aforesaid complaint or initiatory
pleading has been filed.

144 Sheker v. Estate of Alice O. Sheker, G.R. No. 157912, December 13, 2007.

145 Section 2, Rule 72, Revised Rules of Court.

146 Pulido v. Abu, G.R. No. 170924, July 4, 2007.

147 |d.
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3.6. Time of Filing

The green light is always blinking for an Amparo petition, which may be filed at
any day, at any time by express privision of the Rules.’#8 A habeas corpus petition
may be filed only on a working day during working hours'4? so that if a person is
detained on a Friday, it may only be filed on the next working day.

3.7. Payment of Docket Fees

Docket fees are required in habeas corpus proceedings, unlike in Amparo
petitions which are exempt from these,'5° making the latter accessible to indigent
litigants. For this reason, among others, human rights lawyers should advise their
clients to resort to Amparo rather than habeas corpus, even when the custodian of
the detainee is known. While lauding this innovation for making a remedy to human
rights violations accessible to indigent litigants, Colmenares fears that “this may
open up the system to abuse by litigious private individuals against another private
individual or entity for harassment purposes. Unlike government, private citizens
are not equipped to respond to petitions filed against them in so many possible
venues, particularly since Section 9 requires them to file their ‘return’ within 72
hours from receipt of the writ.”15!

While the possibility of abuse is real, it is addressed by provisions of the Civil
Code making malicious prosecution, a prosecution “prompted by a sinister design
to vex or humiliate a person...initiated deliberately by the defendant knowing
that his charges were false and groundless”'52 an actionable wrong. The potential
risks from this are far outweighed by the benefit of an accessible remedy for
victims of arbitrary State acts. Recent experience shows that the victims of enforced
disappearances and extrajudicial killings do not belong to the upper echelon of
society, which may suggest a relationship between one’s social class membership
and vulnerability to State abuse.

148 Sec. 3, A.M. No. 07-9-12-SC- The Rule on the Writ of Amparo.

149 Section 2 of Rule 102 of the Rules of Court provides that the writ may be granted “on any day
and at any time” but it does not provide that the petition may be filed anytime. Regional Trial Court
Judge Edilberto Claravall opines that in the absence of a provision in the Rules that the petition may be
filed anytime, it is understood that it may filed only during a regular working days and hour. On the
other hand, Section 3 of the Rule on the Writ of Amparo expressly provides that “the petition may be
filed on any day at any time.”

150 Sec. 4, A.M. No. 07-9-12-SC- The Rule on the Writ of Amparo.

151 Colmenares, supra note 120.

152 Yasonia v. Rodencio, G.R. No. 156339, October 6, 2004, quoting FEDERICO B. MORENO,
PHILIPPINE LEGAL DICTIONARY 25 (1988).
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3.8. Venue: Where to File

The rules on venue are almost the same in both Amparo and habeas corpus
petitions: they may be filed before the Regional Trial Court, Court of Appeals, or
Supreme Court,’>3 without need to observe the rule on the hierarchy of courts.
There are some differences, however. An Amparo petition may also be filed
before the Sandiganbayan,’>4 for the reason that public officials and employees
may be or are more likely to be respondents. Where the habeas corpus petition
involves the rightful custody of minors, it may be filed with the Family Court, if one
exists; otherwise, it should be filed with the Regional Trial Court or the appellate
courts.’33 Also, under the Judiciary Reorganization Act of 1980, “(i)n the absence
of all the Regional Trial Judges in a province or city, any Metropolitan Trial Judge,
Municipal Trial Judge, or Municipal Circuit Trial Judge may hear and decide
petitions for a writ of habeas corpus or applications for bail in criminal cases in the
province or city where the absent Regional Trial Judges sit.”156

The Regional Trial Court where the Amparo petition is filed must be within the
district where the act or omission was committed, or where any of its elements
occurred. While this rule may prevent vexatious suits filed in remote areas to
harass a respondent, it operates to ensure that the forum where the case will be
heard is convenient since the witnesses and the evidence are likely to be located
within the jurisdiction of the Regional Trial Court where the act or any of its
elements was committed.

153 See Sec. 3, AM. No. 07-9-12-SC- The Rule on the Writ of Amparo and Sec. 2, Rule 102, Revised
Rules of Court.

154 Sec. 3, AM. No. 07-9-12-SC- The Rule on the Writ of Amparo.

155 SEC. 20 of A.M. No. 03-04-04-SC 2003-04-22. Rule on Custody of Minors and Writ of Habeas
Corpus on Custody of Minors provides: Petition for writ of habeas corpus. - A verified petition for a writ
of habeas corpus involving custody of minors shall be filed with the Family Court. The writ shall be
enforceable within its judicial region to which the Family Court belongs.

However, the petition may be filed with the regular court in the absence of the presiding judge of
the Family Court, provided, however, that the regular court shall refer the case to the Family Court as
soon as its presiding judge returns to duty.

The petition may also be filed with the appropriate regular courts in places where there are no
Family Courts.

The writ issued by the Family Court or the regular court shall be enforceable in the judicial region
where they belong.

The petition may likewise be filed with the Supreme Court, Court of Appeals, or with any of its
members and, if so granted, the writ shall be enforceable anywhere in the Philippines. The writ may be
made returnable to a Family Court or to any regular court within the region where the petitioner resides
or where the minor may be found for hearing and decision on the merits.

Upon return of the writ, the court shall decide the issue on custody of minors. The appellate court, or
the member thereof, issuing the writ shall be furnished a copy of the decision.

156 Sec. 35, Batas Pambansa Blg. 129 or The Judiciary Reorganization Act of 1980.
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3.9. Enforceability

On the matter of enforceability, a Writ of Amparo is enforceable anywhere in
the Philippines, regardless of which court issued it.757 A Writ of Habeas Corpus is
enforceable anywhere only if issued by the Supreme Court or the Court of
Appeals. A writ granted by the Regional Trial Court is enforceable only within the
district.’58 [t is submitted that a Writ of Habeas Corpus issued by a metropolitan or
municipal trial court is enforceable only within its jurisdiction.

3.10. Respondents, Liability Attribution, and Command
Responsibility

Both the writs of habeas corpus and Amparo began as prerogative writs directed
against State actors. Habeas corpus evolved to include private actors as
respondents. However, Amparo is another story. In Latin America where it was
hatched, it remains a remedy against the palladium of State arbitrariness. But as
conceived in the Philippines, it is directed against both public and private actors
(regardless of whether such actors are artificial or natural), which is one of its
distinguishing features.

In habeas corpus, it is clear who may be impleaded: the person or persons
detaining another or who do not have rightful custody of latter. This can be
deduced from the nature of habeas proceedings: to determine if there is legal
basis for the detention of a person or to establish the rightful custody of an
individual.

Who may be impleaded in Amparo? There is no doubt that an entity or person
who authored the enforced disappearance, extrajudicial killing, violation or threats
of violation of the life, liberty, and security of an individual may be liable under
the writ. In general, Amparo respondents in the Philippines include private actors,
which makes it different from the Latin Amparos. However, in the case of enforced
disappearance, the tenor of Manalo eliminates private actors as respondents,
unless they act with the direct or indirect acquiescence of the government. To be
precise, the Supreme Court in Manalo said that

enforced disappearances are attended by the following
characteristics: an arrest, detention or abduction of a person by a

157 Sec. 3, A.M. No. 07-9-12-SC- The Rule on the Writ of Amparo.
158 Sec. 2, Rule 102, Revised Rules of Court.
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government official or organized groups or private individuals acting
with the direct or indirect acquiescence of the government; the refusal
of the State to disclose the fate or whereabouts of the person
concerned or a refusal to acknowledge the deprivation of liberty
which places such persons outside the protection of law.159

Those who are responsible for investigating the violation or threats of violation of
life, liberty, and security or the enforced disappearance or extrajudicial killing of
a person should also be impleaded. In Rubrico v. Arroyo,'¢° the Supreme Court
held liable two police officers who had neither direct nor indirect participation in
the enforced disappearance of a woman and the threats against her daughters.
But as police officers, they were mandated to thoroughly investigate the abduction,
identify witnesses and secure witness accounts, follow evidentiary leads, and
protect the evidence that may be used in the indictment of the persons responsible.
Their failure to do their job made them liable.

In habeas corpus, the concept of command responsibility does not apply. In
Amparo, it applies if one goes by the Supreme Court’s pronouncement in Razon v.
Tagitis: 161

Given their mandates, the PNP and PNP-CIDG officials and members
were the ones who were remiss in their duties when the government
completely failed to exercise the extraordinary diligence that the
Amparo Rule requires. We hold these organizations accountable
through their incumbent Chiefs who, under this Decision, shall carry the
personal responsibility of seeing to it that extraordinary diligence, in
the manner the Amparo Rule requires, is applied in addressing the
enforced disappearance of Tagitis.

Likewise in Manalo, the Supreme Court affirmed the Court of Appeals decision
obliging the military top brass—the Secretary of National Defense and Armed
Forces Chief of Staff—to furnish the victims and the Court “all official and
unofficial reports of the investigation undertaken in connection with their case,” to
confirm in writing the present places of official assignment of soldiers involved in
the abduction and torture of the victims, and “to cause to be produced... all
medical reports, records and charts, reports of any treatment given or

159 Secretary of National Defense v. Manalo, supra note 87.
160 Rubrico v. Macapagal-Arroyo, supra note 84.
161 Razon v. Tagitis, supra note 27.
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recommended and medicines prescribed...” to the victim, “to include a list of

medical personnel (military and civilian) who attended to the victims.” 162

But in the later case of Rubrico, it vacillated when it disagreed with the Court of
Appeals which, applying the doctrine of command responsibility, cleared the
highest ranking police and armed forces officials since it was not established that
the persons who actually abducted the aggrieved party and threatened her
daughters were elements belonging to the State security forces. The Supreme Court

said that command responsibility is a form of criminal complicity and “is a
substantive rule that establishes criminal or administrative liability that is different

from the purpose and approach of the Amparo Rule.”'43 However, it also said:

If command responsibility were to be invoked and applied to these
proceedings, it should, at most, be only to determine the author who,
at the first instance, is accountable for, and has the duty to address,
the disappearance and harassments complained of, so as to enable
the Court to devise remedial measures that may be appropriate
under the premises to protect rights covered by the writ of Amparo.
As intimated earlier, however, the determination should not be
pursued to fix criminal liability on respondents preparatory to
criminal prosecution, or as a prelude to administrative disciplinary
proceedings under existing administrative issuances, if there be
any.164

The separate concurring opinion of Justice Arturo Brion is illuminative. He agreed
with the majority in dismissing the petition against the respondents impleaded in
their capacities as heads of the police and armed forces, respectively. But, he
premised his position on the fact that the respondents were no longer the
incumbents of the abovementioned positions and were therefore powerless to
address the concerns of a Writ of Amparo; hence they should be substituted by
their successors.'95 He clarified that those in command are responsible for ensuring
that extraordinary diligence is exercised in addressing enforced disappearance
and extrajudicial killings.'¢ Should their subordinates fail to exercise such degree
of diligence, they should be accountable “for the conduct of further
investigation.”1¢7

162 Secretary of National Defense v. Manalo, supra note 87.

163 Rubrico v. Macapagal-Arroyo, supra note 84.

164 Id.

165 |d.

166 Razon v. Tagitis, supra note 27.

167 Arturo D. Brion, Separate Opinion, Rubrico v. Macapagal-Arroyo, supra note 84.
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It is submitted that Brion’s position is more sound. As Justice Carpio-Morales said,

Indeed, one can imagine the innumerable dangers of insulating high-
ranking military and police officers from the coverage of reliefs
available under the Rule on the Writ of Amparo. The explicit
adoption of the doctrine of command responsibility in the present
case will only bring Manalo and Tagitis to their logical conclusion.?68

3.11. General Denials

A general denial in habeas corpus is not prohibited,'®® whereas in Amparo, it
“shall not be allowed,”170 and the State has the duty to investigate thoroughly. In
habeas corpus, the simple doctrine is that “if the respondents are not detaining nor
restraining the applicants or the person in whose behalf the petition for habeas
corpus is filed, the petition should be dismissed.””!

In habeas cases, the mere denial by the respondents that the desaparecido is in
their custody portends the dismissal of the petitions. When they refute claims that
they have custody of an allegedly detained person, “the petitioners have the duty
of establishing the fact of detention by competent and convincing evidence;
otherwise, the writ of habeas corpus cannot be issued.”'72 A general denial is
accepted since “(t)he return of the writ must be taken on its face value considering
that, unless it is in some way (convincingly) traversed or denied, the facts stated
therein must be taken as true.”’73 Many habeas corpus cases have been tragically
been unsuccessful in retrieving the bodies of desaparecidos because denial
became an ignoble standard defense of State security forces.

3.12. Contempt and Punishment

An Amparo respondent who fails to make a return or submits a false return may
be fined or imprisoned.'”4 The same rule applies in habeas corpus. Fine or

168 Conchita Carpio-Morales, Separate Opinion, Rubrico v. Macapagal-Arroyo, supra note 84.

169 Sec. 10, Rule 102 of the Rules of Court merely provides what the return should contain, unlike the
Rule on the Writ of Amparo.

170 Sec. 9, A.M. No. 07-9-12-SC- The Rule on the Writ of Amparo.

71 Marcos, etc. v. Executive Secretary, May 18, 1989, G.R. No. 88079, En Banc, Minute Resolution);
Ampatuan v. Macaraig, G.R. No. 182497, June 29, 2010; Veluz v. Villanveva, G.R. No. 169482,
January 29, 2008, 543 SCRA 63.

72 Martinez v. Mendoza, G.R. No. 153795, August 17, 2006.

173 Subayno v. Ponce Enrile, supra note 110.

174 Sec. 16, A.M. No. 07-9-12-SC- The Rule on the Writ of Amparo.
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imprisonment may arise from “neglecting or refusing to produce the person whose
presence is sought by the writ, of failing to make a return, of making a false or
evasive return, or of refusing to obey the final order or judgment entered in the
proceedings.”7>

One particular case where the Supreme Court unleashed its sharp teeth is
Villavicencio.’7¢ In 1919, the Mayor of Manila expelled 170 commercial sex
workers from his territorial jurisdiction and shipped them against their will to
Davao. In his return, Mayor Lukban claimed that when the petition for habeas
corpus was filed, the women were no longer in his custody; his and the chief of
police’s jurisdictional area was limited to the boundaries of Manila, thus he could
no longer produce the women in court. Rebuffing this argument and finding it half-
hearted, the Supreme Court fined the Mayor P100, which in the words of Justice
Mendoza, “was an amount which in 1919, when the parity of the peso to the dollar
was P2.00 to U.S.$1.00, was certainly substantial.”'77 Speaking through Justice
Malcolm, the Court said

We find, therefore, both on reason and authority, that no one of the
defense offered by the respondents constituted a legitimate bar to
the granting of the writ of habeas corpus. (I)f the respondent is within
the jurisdiction of the court and has it in his power to obey the order
of the court and thus to undo the wrong that he has inflicted, he should
be compelled to do so. . .The respondents, within the reach of process,
may not be permitted to restrain a fellow citizen of her liberty by
forcing her to change her domicile and to avow the act with impunity
in the courts, while the person who has lost her birthright of liberty has
no effective recourse. The great writ of liberty may not thus be easily
evaded.

Since Villavicencio, the courts have seldom used their contempt powers to get to
the truth in habeas cases. But one case stands out by way of exception: Contado
v. Tan.’78 In 1978, three women filed a habeas petition for the recovery of their
spouses against individuals belonging to the police and military forces. It was
alleged that the detainees were subjected to extreme torture and were in
danger of being liquidated, hence the petition. The respondents claimed they
merely invited the desaparecidos, but they were released on the same day.
However, it was subsequently shown that the men were murdered. A very angry

175 Contado v. Tan, G.R. No. L-49299, April 15, 1988.
176 Villavicencio v. Lucban, supra note 63.

177 Mendoza, supra note 62 at 5.

178 Contado v. Tan, supra note 175.
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Chief Justice Teehankee, known as the Great Dissenter during the Martial Law
era for frequently disagreeing with the Supreme Court majority, found the
respondents guilty of contempt, fined them, and directed the Secretary of Justice
“for the criminal prosecution of the respondents for perjury and other charges,
including murder as may be warranted in the premises.” Said the Court on the
respondents’ filing of a false return:

They thereby flaunted the authority of this Court; brazenly perjured
themselves in swearing to their false returns; failed to give respect
due justice and truth and created and placed obstacles to the
administration of justice and prevented the resolution of this case with
the promptness which its very nature required, involving as it did, the
liberty and lives of the three victims.'79

3.13. Interim Reliefs Available

One advantage of the Amparo remedy over the habeas corpus remedy is that
it provides for interim or preliminary reliefs for the petitioner upon the filing of
the petition or any time prior to final judgment. These reliefs are warranted by
the circumstances, especially when the respondents are State agents to protect
the petitioner and his/her family.

Two reliefs which are available on motion or motu proprio are intended to secure
the safety of the petitioners or aggrieved parties, their immediate families, and
their witnesses. These are the temporary protection order and the witness
protection order under which those in whose favor they are issued are protected in
a government agency or by an accredited person or private institution capable of
keeping and securing their safety.”’80 The witness may also be referred to the
Witness Protection Program of the Department of Justice.'®! This is an important
innovation introduced by the Writ of Amparo because the culture of impunity is
due in large part to fear of State security forces who are the usual authors of
enforced disappearances and summary executions. It is beyond question that
“where powerful military officers are implicated, the hesitation of witnesses to
surface and testify against them comes as no surprise.”’82 More often than not,
there are no eyewitnesses, or if there are any, they are reluctant to testify.!83

179 Id.

180 Sec. 14. If the petitioner is an organization, association or institution the protection may be extended
to the officers involved.

181 Called the Witness Protection, Security and Benefit Program, pursuant to Republic Act No. 6981.

182 Secretary of Defense v. Manalo, supra note 87.

183 J. Magdangal M. De Leon, “Extra-Judicial Killings and Enforced Disappearances: Where Do We Go
From Here?”; available at
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Where witnesses are entitled to interim protective reliefs, the culture of impunity
may slowly crack.

Just as they may be granted motu proprio, protection orders may be issued
without a hearing. Likewise, the motion praying for them need not be verified.

The Witness Protection Program of the government under Republic Act No.
6981184 receives inadequate funding. Moreover, it does not extend protection to
witnesses in cases that have not been filed in court, or to individuals under serious
threats of death. A research by Human Rights Watch revealed that the government
could not guarantee credible assurances of protection to witnesses who thus would
rather seek protection for themselves than rely on the government’s program.185
These are among the considerations for the provision in the Amparo Rule
recognizing non-State actors as security providers. In the words of Colmenares, this
recognition is

actually (an indictment) of the government’s witness protection
program and its failure to provide a credible and safe haven for
witnesses. In many instances, human rights organizations, universities
and the church have gained the trust of victims of human rights
violations and provided sanctuaries for them. The Supreme Court
merely recognized this prevailing situation and gave non-
governmental entities the legal standing to provide protection. Under
this rule, the military and the police cannot harass or raid or make
arrests in recognized sanctuaries. Surveillance or threats of
sanctuaries by security forces must be disallowed.18¢

Two reliefs which may be granted upon verified motion and hearing are intended
to aid the court in gathering evidence. Through the inspection order, the court or
judge orders “any person in possession or control of a designated land or other
property, to permit entry for the purpose of inspecting, measuring, surveying, or
photographing the property or any relevant object or operation thereon.”'8” The

http://ca.judiciary.gov.ph/index.php2action=mnuactual_contents&ap=j5060&p=y.

184 An Act Providing for a Witness Protection, Security and Benefit Program and For Other Purposes.

85 |mmigration and Refugee Board of Canada, Philippines: Crime, police effectiveness and state
response, including witness protection (2005-2007), 14 March 2008, PHL102718.E, available at:
http://www.unhcr.org/refworld /docid /4804cOdcc.html.

186 Neri Javier Colmenares, supra note 120.

87 Sec. 14 (b), AM. No. 07-9-12-SC- The Rule on the Writ of Amparo. See Sec. 1, Rule 27 of the
Revised Rules of Court provides: “Upon motion of any party showing good cause therefor, the court in
which an action is pending may (a) order any party to produce and permit the inspection and copying
or photographing, by or on behalf of the moving party, of any designated documents, papers, books of
accounts, letters, photographs, objects or tangible things, not privileged, which constitute or contain
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order has to comply with the particularity rule, that is, it should state in detail the
place or places to be inspected. The inspection order shall specify the person or
persons authorized to make the inspection and the date, time, place and manner of
making the inspection and may prescribe other conditions to protect the
constitutional rights of all parties.188

The production order directs “any person in possession, custody or control of any
designated documents, papers, books, accounts, letters, photographs, objects or
tangible things, or objects in digitized or electronic form, which constitute or contain
evidence relevant to the petition or the return, to produce and permit their
inspection, copying or photographing by or on behalf of the movant.”189 Although
it bears semblance to a search warrant, a production order is distinct in that it does
not authorize seizure of objects.

3.14. Evidentiary Matters: Altering the Rules of the
Game in Amparo

Amparo likewise differs from habeas corpus in many respects on matters of
evidence, all of which point to the liberalization of rules applying to the former.

3.14.1. Applicability of Presumption of Regularity in
Performance of Official Duties

The presumption of regularity in the performance of duties attaches to public
respondents in habeas corpus but not in Amparo.

In Umil v. Ramos,'?° the Supreme Court junked the allegation of some of the
habeas petitioners that the unlicensed firearms, ammunition, and subversive
documents introduced as evidence against them to justify their warrantless arrests
were planted by the military agents. The presumption of regularity in the
performance of duties was applied since “no evil motive or ill-will on the part of
the arresting officers that would cause the said arresting officers in these cases to
accuse the petitioners falsely, has been shown. Besides, the arresting officers in
these cases do not appear to be seekers of glory and bounty hunters.” Since the

evidence material to any matter involved in the action and which are in his possession, custody or
control...”

188 |t shall be supported by affidavits or testimonies of witnesses having personal knowledge of the
enforced disappearance or whereabouts of the aggrieved party. The order shall expire five (5) days
after the date of its issuance, unless extended for justifiable reasons.

189 Sec. 14 (c), A.M. No. 07-9-12-SC- The Rule on the Writ of Amparo.

190 Umil v. Ramos, G.R. No. 81567, July 9, 1990.
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petitioners were unable to debunk this, it was presumed. This does not apply to
Amparo cases where the public respondents must establish to the satisfaction of the
court that they performed their duties within the parameters of the lawful and
regular.

3.14.2. Diligence Required of Public Respondents

In habeas corpus, public respondents have no obligation to prove that they
observed diligence in doing their duties, since this is presumed. But in Amparo, the
presumption of regularity in the performance of duties is unavailing to public
respondents who are in fact required to prove that no less than “extraordinary
diligence as required by applicable laws, rules and regulations was observed in
the performance of duty,”’ no doubt a higher standard than usual imposed on
public officers. When the respondent is a private individual or entity, ordinary
diligence, as required by applicable laws, is the norm.192

The reason why a more stringent standard of diligence is required of public
respondents is that they have a legal duty to bow to Constitutional standards.
Furthermore, they are “invested with some portion of the sovereign functions of the
government for the benefit of the public and (have) a higher duty to protect the
right to life, liberty and security of a person.”193

3.14.3. Admissibility of Hearsay and Circumstantial Evidence

In habeas corpus cases, the usual rules of hearsay and circumstantial evidence
apply. Hearsay is inherently inadmissible, and circumstantial evidence may be
admitted only when there are other circumstances that corroborate it.

It is unreasonable to require direct evidence in Amparo cases. Like private crimes,
extrajudicial killings and enforced disappearances are committed when no one is
looking. Particularly when the perpetrators are State security forces who are
constitutionally the guardians of the security of the people,’4 every possible means
is explored to ensure secrecy. The clandestine atmosphere under which such killings

191 Sec. 17, A.M. No. 07-9-12-SC- The Rule on the Writ of Amparo; Roxas v. Macapagal-Arroyo, supra
note 84.

192 Sec. 17, A.M. No. 07-9-12-SC- The Rule on the Writ of Amparo.

193 Gozon, et al., supra note 32 at 26.

194 Section 3, Art Il of the Philippine Constitution provides in part: Civilian authority is, at all times,
supreme over the military. The Armed Forces of the Philippines is the protector of the people and the
State.
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and disappearances are committed eliminates the presence of firsthand or
eyewitnesses in most cases, making the availability of direct evidence unfeasible.

Hence, both hearsay and circumstantial evidence are admissible in Amparo in
evaluating the totality of evidence, a revolutionary doctrine adopted in response
to “the unique evidentiary difficulties posed by enforced disappearance cases.”’95
A lucid picture of these difficulties was presented in Roxas v. Macapagal-Arroyo.19¢
In Amparo cases involving State security forces, the “awkward situation” is that “the
very persons alleged to be involved in an enforced disappearance or extralegal
killing are, at the same time, the very ones tasked by law to investigate the matter,
a unique characteristic of these proceedings.”'"” It goes without saying that this
necessarily results in incomplete and one-sided investigations — a respondent would
naturally want to obliterate traces of his or her complicity in a person’s
disappearance or death — hindering the petitioner from adducing substantial
evidence to competently sustain the grant of the privilege of the writ.

Indeed, two characteristics inherent in enforced disappearance which distinguish it
from similar cases like kidnapping are State involvement in the disappearance, i.e.,
the disappearance was “an act conducted by State agents or persons or group of
persons have acted with the authorization, support or acquiescence of the
State,”198 and “refusal to acknowledge deprivation or concealment of information
on whereabouts of person.”'9 By this refusal or concealment, the State is
automatically hurling the desaparecido outside the protective mantle of the law.200
The failure of the State agents — who are usually the respondents — to exercise
extraordinary diligence in investigating paralyzes the courts in the exercise of their
role of protecting human rights, compelling them to deny the privilege of the
writ.207 This is because it is only “if the petition is proven by substantial evidence”
that “the court shall grant the privilege of the writ and such reliefs as may be
proper and appropriate; otherwise, the privilege shall be denied.”202

It is therefore imperative to liberalize the rules on evidence, as the Supreme
Court has done by admitting hearsay evidence, circumstantial or indirect evidence,
or even logical inference, explaining it thus:

195 Roxas v. Macapagal-Arroyo, supra note 84.

196 |d.

197 Id.

198 Article 2, International Convention for the Protection of All Persons from Enforced Disappearance

199 1d.

200 Tatjana Milic, International Convention for the Protection of All Persons from Enforced Disappearance,
62 BIBLID 42(2010).

201 This is exactly what happened in Roxas and Burgos.

202 Sec. 18, A.M. No. 07-9-12-SC- The Rule on the Writ of Amparo.
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The fair and proper rule, to our mind, is to consider all the
pieces of evidence adduced in their totality, and to consider any
evidence otherwise inadmissible under our usual rules to be
admissible if it is consistent with the admissible evidence
adduced. In other words, we reduce our rules to the most basic
test of reason — i.e., to the relevance of the evidence to the issue
at hand and its consistency with all the other pieces of adduced
evidence, Thus, even hearsay evidence can be admitted if it
satisfies this minimum test.203

The requirement for direct evidence to establish that an enforced disappearance
occurred would render it extremely difficult, if not impossible, to prove that an
individual has been made to disappear.204

This is not a seeming legal anomaly unique to the Philippines. In Cicik v. Turkey,
the European Court of Human Rights (ECtHR) held that circumstantial evidence can
amply establish that the victim’s right to life was violated. This is parallel to its
earlier finding in Timurtas v.Turkey,2%5 where it modified the jurisprudence in Kurt v.
Turkey20¢ by permitting a lesser evidentiary burden in cases of enforced
disappearances.?97 The ECtHR abandoned the requirement for direct evidence of
the State agents’ complicity and accepted the introduction of circumstantial
evidence. It stated that “whether the failure on the part of authorities to provide a
plausible explanation as to a detainee’s fate, in the absence of a body, might
raise issues under Article 2 of the Convention (right to life), will depend on the

203 Razon v. Tagitis, supra note 27.

204 .

205 Timurtas v. Turkey, Application No. 23531/94 (2000) ECHR 221 (June 13, 2000)

206 Kurt v. Turkey, Application No. 24276/94 (1998) ECHR 44 (May 25, 1998). The applicant’s case
was anchored entirely on presumptions surrounding her son’s detention buttressed by logical inferences
and “general analyses of an alleged officially tolerated practice of disappearances and associated ill-
treatment and extra-judicial killing of detainees in the respondent State.” The petitioner adduced as
evidence the reports of the UN Working Group on Enforced and Involuntary Disappearances, among
them a 1994 report indicating Turkey had the highest number of alleged forced disappearance cases
of any country in the world. The ECtHR ruled that these arguments were not in themselves sufficient to
compensate for the absence of more persuasive indications that her son did in fact meet his death in the
custody of State security forces.

207 The ECtHR, explaining its different finding in Timurtas said, “First, in Timurtas, there was credible
evidence that the victim was taken to a detainment facility. It is not enough, as in Kurt, that the victim
was last seen surrounded by soldiers, even if he was seen leaving with them. Evidence that the victim
was taken to a detainment facility is required. Second, there must be reliable evidence indicating why
the authorities would want to detain the victim. In Timurtas, it was established that the authorities
believed the victim was affiliated with the PKK, thus demonstrating the Turkish authorities had reason to
kidnap the victim. In Kurt, there was only minimal evidence in the record indicating the Turkish authorities
had a motive in detaining the victim. Third, enough time must have lapsed since the disappearance for
the victim to be presumed dead. In Timurtas, six and one-half years had passed since the victim was last
seen, while in Kurt only four and one-half years had passed.
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circumstances of the case and, in particular, on the existence of sufficient
circumstantial evidence based on concrete elements, from which it may be
concluded to the requisite standard of proof that the detainee must be presumed
to have died in custody.”

The Inter-American Court of Human Rights (IACHR) has acted similarly much
earlier on. In the Case of Velasquez Rodriguez,2°% the IACHR admitted purely
circumstantial evidence to sustain a finding of State complicity in the forced
disappearance of an individual in Honduras. The pieces of evidence consisted of
testimonies of victims of arbitrary detentions, statements of relatives of
desaparecidos, and shadow reports prepared by independent, non-governmental
organizations, all indicating a pattern of forced disappearances authored or at
least tolerated by the State. The IACHR declared that if the applicant could
establish a nexus between the pattern and a person’s disappearance, then such
disappearance may be proven on the basis of circumstantial or indirect evidence
or by logical inference.20?

3.14.4. Quantum of Evidence

The quantum of evidence required to sustain a habeas corpus petition is
preponderance of evidence, while in an Amparo petition it is substantial
evidence.?'0 The difference between the two is well-defined. Substantial evidence
is more than a mere imputation of wrongdoing or violation that would warrant a
finding of liability against the person charged, and more than a scintilla of
evidence;2'1 it is “that amount of relevant evidence which a reasonable mind might
accept as adequate to justify a conclusion,”2'2 “even if other equally reasonable
minds might opine otherwise.”?'3 By preponderance of evidence, one party
adduces evidence which is superior to or outweighs that of the adverse party.2'4 If
the controverting pieces of evidence of the contending parties were weighed, the
one in whose favor the scales tip has preponderant evidence.

The admission of evidence which is ordinarily inadmissible does not operate to
dispense with the substantial evidence rule in Amparo cases.2'> What the court of

208 Velasquez Rodriguez Case, Judgment of July 29, 1988, Inter-Am.Ct.H.R. (Ser. C) No. 4 (1988).

209 In Razon v. Tagitis, the Philippine Supreme Court invoked Timurtas, Kurt and Velasquez Rodriguez. See
Razon v. Tagitis, supra note 27.

210 Sec. 17, A-M. No. 07-9-12-SC- The Rule on the Writ of Amparo.

211 Rubrico v. Macapagal-Arroyo, supra note 84.

212 Ryle 133, Sec. 5, Rules of Court.

213 Rubrico v. Macapagal-Arroyo, supra note 84.

214 Municipality of Moncada v. Cajuigan, 21 Phil 184.

215 Razon v. Tagitis, supra note 27.
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last resort does is to “merely (relax) the evidentiary rule on the admissibility of
evidence, maintaining all the time the standards of reason and relevance that
underlie every evidentiary situation... considering the totality of the obtaining
situation and the consistency of the hearsay evidence with the other available
evidence in the case.”21¢

3.15. The Pace in Disposition of Cases

A comparison of the rules governing Amparo and habeas corpus petitions
suggests that there is more urgency in the former, even if the rule governing it
provides that it shall be given priority as in habeas corpus proceedings. Both
habeas and Amparo proceedings do not observe the dilatory procedural
formalities of other actions, but the latter involves even swifter proceedings.

Upon receipt of a petition, the Amparo court, justice, or judge shall docket it and
act immediately,?'” ordering the issuance of the writ if, on the face of the petition,
it ought to issue.?'® In habeas corpus, there is no such requirement for immediate
order, but the clerk of court must immediately issue the writ upon being ordered. In
habeas corpus, the filing of a return is on the day specified in the writ, whereas in
Amparo, the filing of a verified return is within five working days after service of
the writ. Hearings in Amparo shall be conducted not later than seven days from
the date of issuance of the writ?2’? and “shall be held from day to day until
completed”220 because “time cannot stand still when life, liberty or security is at
stake.”?2! Hearings in habeas corpus shall be held on the date and time specified
in the writ,222 with no requirement that it be held from day to day.

216 Id.

217 Sec. 4, AM. No. 07-9-12-SC- The Rule on the Writ of Amparo

218 Sec. 6, id.

219 |d.

220 Id

221 Sypreme Court of the Philippines, Annotation to the Writ of Amparo,supra note 122.

222 Sec. 12, Rule 102, Revised Rules of Court provides: Hearing on return; Adjournments. - When the
writ is returned before one judge, at a time when the court is in session, he may forthwith adjourn the
case into the court, there to be heard and determined. The court or judge before whom the writ is
returned or adjourned must immediately proceed to hear and examine the return, and such other
matters as are properly submitted for consideration, unless for good cause shown the hearing is
adjourned, in which event the court or judge shall make such order for the safekeeping of the person
imprisoned or restrained as the nature of the case requires. If the person imprisoned or restrained is not
produced because of his alleged sickness or infirmity, the court or judge must be satisfied that it is so
grave that such person cannot be produced without danger, before proceeding to hear and dispose of
the matter. On the hearing the court or judge shall disregard matters of form and technicalities in
respect to any warrant or order of commitment of a court or officer authorized to commit by law.
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To expedite proceedings, the rule on Amparo has an extensive list of prohibited
pleadings,?23 including a motion to dismiss based on any ground including lack of
jurisdiction which may be raised in the return as a defense.224 This necessarily
suggests that a motion to amend the return and an amended return to incorporate
new defenses are prohibited. Since an amended petition is not prohibited, it is fair
to allow the respondent to file a new return thereon. In contrast, there are no
prohibited pleadings in habeas corpus.

The Rule governing Amparo petitions is explicit that proceedings are summary in
nature, thus both the petition and the return should be accompanied by the sworn
statements of witnesses, and all defenses not pleaded in the answer shall be
deemed waived. The court, justice, or judge may call for a preliminary conference
to simplify the issues and determine the possibility of obtaining stipulations and
admissions from the parties.??> In actual practice, many trial courts in the
Philippines conduct hearings in habeas corpus cases observing the ordinary rules,
but jurisprudence suggests they may observe summary rules. In a decision penned
by Justice JBL Reyes, the Supreme Court said, quoting “the language of the
American jurisprudence:”

. . . With further reference to habeas corpus proceedings in Federal courts,
it is expressly provided by statute that the court or judge before whom the
prisoner may be brought shall proceed in a summary way to determine the
facts of the case, by hearing the testimony and arguments, and thereupon to
dispose of the prisoner as law and justice may require.226

An Amparo petition should be decided by the court within 10 days from the
time it is submitted for decision.22” Any party may appeal from the final judgment
or order directly to the Supreme Court under Rule 45.228 The period of appeal

223 |n writ of amparo proceedings, the following are the prohibited pleadings: a. Motion to dismiss; b.
Motion for extension of time to file opposition, affidavit, position paper and other pleadings; c. Dilatory
motion for postponement; d. Motion for a bill of particulars e. Counterclaim or cross-claim; f. Third-party
complaint; g. Reply; h. Motion to declare respondent in default; i. Intervention; j. Memorandum; k.
Motion for reconsideration of interlocutory orders or interim relief orders; and I. Petition for certiorari,
mandamus or prohibition against any interlocutory order. This section is similar to Sec. 22 of A.M. No.
04-10-11-SC or the Rule on Violence Against Women and Children in Conflict with the Law. The
difference is that the rule on amparo does not prohibit motions for new trial and petitions for relief from
judgment.

224 Sec. 10 of A.M. No. 07-9-12-SC- The Rule on the Writ of Amparo provides: Defenses not Pleaded
Deemed Waived. - All defenses shall be raised in the return, otherwise, they shall be deemed waived.
225 Sec. 4, A.M. No. 07-9-12-SC- The Rule on the Writ of Amparo.

226 Saulo v. Cruz, G.R. No. L-15474, August 31, 1960.

227 Sec. 18, A.M. No. 07-9-12-SC- The Rule on the Writ of Amparo.

228 Sec. 19, id.
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shall be five working days from the date of notice of the adverse judgment,?2?
which is longer than the period to appeal in habeas corpus cases from the
Regional Trial Court to the Court of Appeals: 48 hours from receipt of the
decision.23% This 48-hour period is a jurisdictional requirement, “thus an appeal
filed out of the time may be sought to be dismissed at any stage of the
proceedings in the appellate court.”231 If the appeal is made to the Supreme
Court, it follows that the 15-day period within which to appeal provided under
Rule 45 applies.232 An appeal to the Supreme Court “shall raise only questions of
law which must be distinctly set forth.”233 But the Amparo rule deviates from Art.
45 because an appeal may raise questions of fact, or law, or both.234

3.16. Pendency of Other Cases: Consequences

3.16.1. Habeas Corpus and Criminal Cases

Since the purpose of habeas corpus is to determine the legality of a person’s
detention or the rightful custody of his/her person, it is independent of any civil or
administrative action related to the restraint of liberty. But it is well-entrenched in
jurisprudence that the moment an information is filed against the individual, the
legality of the detention becomes a foregone conclusion. The implication of this is
two-fold: If there is a pending criminal case for which the individual is detained, the
general rule is he/she cannot apply for the writ. If there is no pending case, but
during the pendency of the habeas corpus petition an information is filed against
him/her, the petition becomes moot and academic. The moment a detainee is
charged in court, habeas corpus ceases to be a viable remedy. The detainee may
move to quash the information and/or the warrant of arrest.235 This applies even if
the arrest of an individual was illegal pursuant to the horrible doctrine of curative
informations, first enunciated by the Supreme Court in llagan v. Enrile,?3¢ that the
illegality of a detention is cured when a criminal information is already filed
against the detainee. Precisely, this butchers the purpose of habeas corpus when
the prosecution service and the police connive, which is not unusual. What
prosecutors do is to file the information before the detention becomes arbitrary, in
contemplation of the law prescribing the maximum period for the detention of a

229 |,

230 Sec. 18, Rule 41, Revised Rules of Court.

231 Saulo v. Cruz, supra note 226.

232 Sec. 2, Rule 45, Revised Rules of Court.

233 Sec. 1, Rule 45, id.

234 Sec. 9, AM. No. 07-9-12-SC- The Rule on the Writ of Amparo.
235 Bernarte v. Court of Appeals, 263 SCRA 323 (1996).

236 |lagan v. Enrile, G.R. No. 70748, October 21, 1985.
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person without charge. They simply state that the accused did not waive his/her
rights under Art. 125 of the Revised Penal Code.23”

The rule that the pendency of a criminal charge bars a habeas corpus remedy is
not absolute. It has been held that the Writ of Habeas Corpus lies when the court
has no jurisdiction to impose the sentence or on the subject matter238 or over the
person of the accused.23? It also lies when the trial of an accused has been
postponed for an unreasonable length of time to the prejudice and obijection of the
applicant.240 |t is also available in case of excessive penalty,?4! or where the
imposed penalty has no basis in law,242 or where the bond imposed is excessive.243
Likewise, an application for the writ may be made during the pendency of a
criminal action to determine the constitutionality of a statute, subject to the cardinal
rule that the constitutional issue is raised at the earliest opportunity.244

3.16.2. Amparo and Criminal Cases

Unlike in habeas corpus, the rules governing the effect of a criminal case on
Amparo are expressly set out. The Latin versions of Amparo “provide that if a
previous action has been filed seeking the protection of the constitutional right, then
the extraordinary means cannot be filed.”245 In the Philippines, commencement of a
criminal action bars the filing of a separate action for Amparo.24¢ Reliefs under the
writ shall be availed of by motion in the criminal case, the disposition of which shall
be governed by the procedure under the Rule on the Writ of Amparo.?4” The
Supreme Court said this affirms Crespo v. Mogul?#8 “that once a complaint or

237 The exact provision reads:

Art. 125. Delay in the delivery of detained persons to the proper judicial authorities. — The penalties
provided in the next preceding articleshall be imposed upon the public officer or employee who shall
detain any person for some legal ground and shall fail to deliver such person to the proper judicial
authorities within the period of; twelve (12) hours, for crimes or offenses punishable by light penalties,
or their equivalent; eighteen (18) hours, for crimes or offenses punishable by correctional penalties, or
their equivalent and thirty-six (36) hours, for crimes, or offenses punishable by afflictive or capital
penalties, or their equivalent. In every case, the person detained shall be informed of the cause of his
detention and shall be allowed upon his request, to communicate and confer at any time with his
attorney or counsel. (As amended by E.O. Nos. 59 and 272, November 7, 1986 and July 25, 1987,
respectively).

238 Makapagal v. Sta Maria, 55 Phil. 418.

239 Davis v. Director of Prisons, 17 Phil 168.

240 Conde v. Rivera, 45 Phil 650.

241 Cruz v. Director of Prisons, 17 Phil 269.

242 | labua v. Director of Prisons, L-3994, August 16, 1950.

243 Velasquez v. Director of Prisons, 77 Phil 980.

244 People v. Vera, 65 Phil 66.

245 Brewer-Carias, supra note 17 at 84.

246 Sec. 22, A.M. No. 07-9-12-SC- The Rule on the Writ of Amparo.

247 Sec 23, id.

248 Crespo v. Mogul, G.R. No. L-53373, June 30, 1987.
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information is filed in court, any disposition of the case such as its dismissal or its
continuation rests on the sound discretion of the court.”24? Albano posits that the rule
was fashioned

to prevent the difficulties that may be encountered by the petitioner
when the Amparo action is allowed to proceed separately from the
criminal prosecution (as) (t)he two courts may even render conflicting
orders.”250

Hence, an Amparo petition filed separately from a pending criminal action is
dismissible.251 But if the filing of the Amparo petition precedes the criminal action,
the former shall be consolidated with the latter.252

Reyes v. Gonzales?53 clarifies the rule. The petitioner was charged with rebellion;
as a result, the Department of Justice issued a Hold Departure Order (HDO)
prohibiting him from leaving the country. Subsequently, the rebellion case was
dismissed, but the HDO remained in force. He instituted an Amparo petition
alleging violation of his liberty as his right to travel had been restricted. The
Supreme Court said that pursuant to the Amparo rules, he should have sought relief
from the court that heard his rebellion case. The Court averred that the “trial court
has not lost control over (the criminal case) ...(b)y virtue of its residual power
(under which it) retains the authority to entertain incidents in the instant case to the
exclusion of even (the Supreme Court). The relief petitioner seeks which is the lifting
of the HDO was and is available by motion in the criminal case.”

3.16.3. Habeas Corpus and Non-Criminal Cases

Habeas corpus does not lie where the petitioner has the remedy of appeal or
certiorari, because it will not be permitted to perform the functions of a writ of
error or appeal for the purpose of reviewing mere errors or irregularities in the
proceedings of a court having jurisdiction over the person and the subject
matter.2>4 In Pulido v. Abu,?55 the Supreme Court dismissed a habeas corpus

249 See Reyes v. Gonzales, G.R. No. 18216, December 3, 2009.

250 Ed Vincent Albano, Primer on the Rule on the Writ of Amparo; accessed from
https://docs.google.com/
viewer2url=http%3A%2F%2Fwww.batasnatin.com%2Fattachments%2F140_primer_writ_of_amparo.do
c

251 Rubrico v. Macapagal-Arroyo, supra note 84.

252 Sec. 23, A.-M. No. 07-9-12-SC- The Rule on the Writ of Amparo.

253 Reyes v. Gonzales, supra note 249.

254 Galvez v Court of Appeals, G.R. No. 114046, October 24, 1994, citing 39 Am. Jur. 2d Habeas
Corpus Sec. 12..

255 Pulido v. Abu, supra note 146.
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petition on account of the existence of a special civil action for certiorari. Two
soldiers who participated in the Oakwood Mutiny25¢ were put under military
custody and charged with coup d’etat. They were dismissed from the military
service but continued to be detained in a military camp. They applied for bail,
which was granted by the Regional Trial Court. Notwithstanding this, the military
custodian refused to release them. Meantime, the People elevated the bail
resolution to the Court of Appeals by way of a special civil action for certiorari.
While this was pending, a habeas petition was instituted in behalf of the two
soldiers with the Court of Appeals, which dismissed it on the ground of forum-
shopping. This decision was sustained by the Supreme Court noting that the ultimate
issue in the two cases was whether or not the soldiers should be released. Said the
Supreme Court,

Petitioner should not have filed the Petition for Habeas Corpus
because the relief he is seeking therein is the same relief he is asking
for in the certiorari case. Moreover, the main issue in both cases boils
down to whether Gonzales and Mesa should be released on bail.
Because of the presence of the elements of litis pendentia -- parties,
reliefs and issue are substantially the same/similar in the two cases;
and any decision in the certiorari case will be binding on the habeas
corpus case — petitioner is thus guilty of forum shopping.

But the writs of habeas corpus and certiorari “may be ancillary to each other
where necessary to give effect to the supervisory powers of the higher courts. A
writ of habeas corpus reaches the body and the jurisdictional matters, but not the
record. A writ of certiorari reaches the record but not the body. Hence, a writ of
habeas corpus may be used with the writ of certiorari for the purpose of
review.”257

3.16.4. Amparo and Non-Criminal Cases

How about the pendency of non-criminal cases in relation to Amparo? The rule is
silent as to what governs when only separate civil or administrative actions are
filed prior or subsequent to the filing of a petition for Writ of Amparo, and no
criminal action is instituted. What is clear is that in the event that a criminal action

256 |n the early morning of July 27, 2003, 321 armed members of the Armed Forces of the Philippines
led by junior officers seized and took control of the Oakwood Premier Luxury Apartments, an upscale
apartment complex in the business district of Makati City. The junior officers publicly denounced
corruption in the military, withdrew their support for the administration, and demanded the resignation
of President Gloria Macapagal-Arroyo and several cabinet members.

257 Galvez v. Court of Appeals, supra note 254, citing 39 Am. Jur. 2d Habeas Corpus Sec. 175;
reiterated in Calvan v. Court of Appeals, G.R. No. 140823, October 3, 2000.
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and a separate civil action are filed after an Amparo petition is instituted, the
petition shall be consolidated with the criminal action.258 After consolidation, the
procedure governing the Writ of Amparo shall continue to apply in the disposition
of the prayer for reliefs of the petition.25? If both a criminal and a civil action are
filed after Amparo is instituted, the petition is consolidated only with the criminal
case. The logical inference is that the civil case shall proceed independently.
However, the pronouncement of the Supreme Court in Tapuz v. Del Rosario?¢© seems
to suggest otherwise:

Where, as in this case, there is an ongoing civil process dealing
directly with the possessory dispute and the reported acts of violence
and harassment, we see no point in separately and directly
intervening through a writ of Amparo in the absence of any clear
prima facie showing that the right to life, liberty or security the
personal concern that the writ is intended to protect is immediately in
danger or threatened, or that the danger or threat is continuing. We
see no legal bar, however, to an application for the issuance of the
writ, in a proper case, by motion in a pending case on appeal or on
certiorari, applying by analogy the provisions on the co-existence of
the writ with a separately filed criminal case.

3.17. Archiving and Dismissal

There is no provision regarding the archiving of a habeas petition. No doubt it is
dismissible when there is insufficient evidence to trump the legality of detention or
to rebut the respondents’ general denial of custody of the desaparecido. However,
the decision penned by Justice Claudio Teehankee in Dizon v. Eduardo?é! seems
odd among the slew of habeas cases where respondents made blanket denials of
custody. Two individuals identified as community leaders during the Marcos regime
were arrested by the military who claimed to have released them nine days later.
But they were not released to their families or other responsible persons,
prompting the filing of habeas corpus petitions in their behalf. The Supreme Court
said that in view of the disavowal of military custody, it could not grant the relief.
Nonetheless, instead of dismissing the petition, the Court referred it to the
Commission on Human Rights for full and thorough investigation.

258 Sec 23, A.M. No. 07-9-12-SC- The Rule on the Writ of Amparo.
259 Sec 23, id.

260 Tapuz v. del Rosario, supra note 96.

261 Dizon v. Eduardo, G.R. 59118, March 3, 1988.
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Dizon is exceptional. The practice of courts is to dismiss petitions where the
general denial of custody is not met with sufficient controverting evidence. In some
cases, the dismissal would be accompanied by an admonition to refile should new
evidence surface,?6? or referral to the appropriate government agency for further
investigation.263

But under the Amparo Rules, a petition should be archived rather than dismissed
“if upon its determination it cannot proceed for a valid cause.”264 While the case is
archived, the court must periodically review it.2¢5 Upon motion of any party or on
the court’s own motion (motu proprio), the case may be revived within two years
from the time the petitioner received notice of the archiving of the case.26¢

3.18. The (In)Applicability of Res Judicata

An important question is whether or not the principle of res judicata (Res judicata
pro veritate accipitur),2¢” a time-honored ground for the dismissal of a judicial
action, applies to habeas corpus and Amparo.

Does the principle of res judicata apply to habeas corpus cases? In the United
States legal landscape in whose womb the Philippine habeas version was
conceived, this had been a source of confusion. Federal Courts were first granted
competence under the Judiciary Act of 1789 to issue the writ to federal prisoners
assailing the jurisdiction of their confining courts or questioning their detention
without proper legal process by the President.268 The Act of 1867 expanded the
habeas protection to afford state prisoners the opportunity to contest their
detention in federal court. There was a hitch though: the Act failed to define in
categorical terms the scope of the writ or the procedures associated with it. What
courts did was to apply the common law practice that res judicata did not apply to
habeas corpus permitting detainees to file successive applications, but confusion
arose when appeal became available for these petitions.?6? It is reported that
“some state courts denied habeas corpus appeals based on res judicata while

262 See for instance Ancheta v. Palparan, CA - G.R. SP. NO. 95656, June 19, 2007.

263 See Martinez v. Mendoza, supra note 172, and Cadapan v. Palparan, CA - G.R. SP NO. 95303, May
29, 2007.

264 Sec. 20, A.M. No. 07-9-12-SC- The Rule on the Writ of Amparo.

265 |,

266 |d.

267 Literally, “a thing adjudged must be taken for truth.”

268 John L. Kolakowski, Protecting First Federal Habeas Corpus Petitions: Closing the Opening Left by

‘Gomez, 87 J. CRIM. LAW AND CRIMINOLOGY 990(1997), available at
http://findarticles.com/p/articles/mi_hb6700/is_n3_87/ ai_n28695518/.
269 |.
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others used an intermediate approach allowing smaller numbers of successive
petitions.”270

The cloud of doubt was clarified in the successive 1924 cases of Salinger v.
Loisel?”7 and Wong Doo v. US.272 Both cases unequivocally settled that res judicata
finds no application in habeas petitions, but they became precursors to the “abuse -
of-the-writ doctrine* which developed into a ground to dismiss a habeas petition in
the exercise of sound judicial discretion. In Price v. Johnston,273 the Supreme Court
held that if the State is able to demonstrate that the applicant had abused the writ
by presenting successive claims, the latter would have to show that he/she had a
valid reason such as the acquisition of new material information or ignorance of the
import of prior known facts. This was reiterated in Lonchar v. Thomas Warden,?74
where the US Supreme Court stressed that “ordinary principles of res judicata do
not apply in habeas corpus...(b)ut an abuse of the writ warrants dismissal of the
petition.275

The Philippine Supreme Court drew from Wong Doo in its 1947 decision in
Montebon v. Director of Prisons.27¢ While the Court conceded that “res judicata as
an inflexible doctrine has been held not to apply in habeas corpus proceedings,” in
the exercise of a sound judicial discretion, the Court “may give controlling weight
to the prior refusal.” However, in Nghia v. Rodriguez,?’7 it radically departed from
the long-held doctrine that res judicata does not apply to habeas corpus:

To stress what should be elementary: (a) since petitioner had
previously filed a petition for habeas corpus with the (Regional
Trial Court); (b) with the same allegations as those now before us;
(c) although said petition was denied by the (Regional Trial Court),
and (d) abandoned after having been appealed to the (Court of
Appeals), and (e) finally dismissed by this Court, the present
petition can not be given due course without abusing judicial
processes.

It is submitted that the decision is a stray one. The Supreme Court could have
dismissed the case on “abuse of the writ.” After all, it has said that “res judicata is

270 |d.

271 Salinger v. Loise, 265 U.S. 224 (1924).

272 Wong Doo v. US, 265 U. S. 239 (1924).

273 Price v. Johnston, 334 U.S. 266 (1948).

274 L onchar v. Thomas, Warden, 517 U.S. 314 (1996).
275 McCleskey v. Zant, 499 U.S. 467 (1991).

276 Montebon v. Director of Prisons, supra note 116.
277 Id.
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to be disregarded if its rigid application would involve the sacrifice of justice to
technicality.”278 At the very least, constructive res judicata should not be applied
to habeas corpus. This species of res judicata, as explained by the Indian
Supreme Court in Gupta v. Gupta?’?, means that a party abandons the right to
raise a plea in a new litigation if he/she could have taken that plea in a previous
suit between him/her and the same party.280 An applicant in a habeas action
should be allowed to plead a new matter that could have been raised in past
habeas litigations, unless such plea is tantamount to abuse of judicial process.

In Subayno v. Enrile, 28! the high court resolved to dismiss the habeas petition, but
stressed the dismissal was “without prejudice to the filing of another petition
should new factual circumstances warrant it.” In another, it held that while it was
dismissing the petition, the dismissal was without prejudice to refiling “should there
be substantial proof that (the victim) is under the custody of any person or
entity.”282 This was the same holding in other cases,?83 all of which point to a
judicial policy against the application of res judicata in habeas cases.

The Rule on the Writ of Amparo provides:

Sec. 20. Archiving and Revival of Cases.-The court shall not dismiss the
petition, but shall archive it, if upon its determination it cannot
proceed for a valid cause such as the failure of petitioner or witnesses
to appear due to threats on their lives.

A periodic review of the archived cases shall be made by the
Amparo court that shall, motu proprio or upon motion by any party,
order their revival when ready for further proceedings. The petition
shall be dismissed with prejudice upon failure to prosecute the case
after the lapse of two (2) years from notice to the petitioner of the
order archiving the case.

Although the Rule on Amparo allows the archiving for two years of the petition if
the court determines that the case cannot proceed on account of a valid cause such

278 |slamic Directorate of the Phils. v. Court of Appeals, G.R. No. 117897, May 14, 1997, 272 SCRA
454.

279 Alka Gupta v. Narender Kumar Gupta, Civil Appeal No.8321 of 2010 arising out of SLP [C]
No.11328/2010, decided September 27, 2010.

280 .

281 Subayno v. Enrile, supra note 110.

282 Gordula v. Enrile, G.R. No. 63761, October 24,1983.

283 See also Villacillo v. Hon. Ponce Enrile, G.R. No. 71148, April 29,1986 and Hechanova v. Enrile, G.R.
No. 71316, October 2, 1986.
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as the failure of petitioner or witnesses to appear due to threats on their lives,284 it
provides that the petition shall be dismissed with prejudice for failure to prosecute
if the case is not revived. Not all Amparo cases are candidates for archiving. Only
those which cannot proceed on account of a valid cause may be archived. Cases
that cannot progress for other reasons, such as the refusal of witnesses to appear
without justifiable grounds, may be dismissed.

If there is dismissal with prejudice, such is tantamount to an adjudication on the
merits;285 if a subsequent action is filed, res judicata operates if the requisites are
fulfilled.286 But it does not, of necessity, mean that res judicata will operate in all
cases to bar a subsequent action based on the same cause. It has been held that it
is to be paid no attention if its stringent application would subordinate justice to
technicality.?87 In one case, it was disregarded, with the Court noting that the first
case, dismissed on a technicality, did not delve into substantive issues and the
respondents stood to lose their home.288 |t is believed that as in habeas corpus, res
judicata does not operate since what is at stake is either the life, liberty, or security
of a person who is a victim — potential or actual — of enforced disappearance or
summary execution.

It is submitted, however, that the “abuse of the writ” doctrine may be judiciously
applied by the courts to junk petitions that seek nothing but vex and harass a

party.
3.19. Habeas Corpus and Amparo in Emergency Situations

Mendoza posits that since the Writ of Amparo is merely an auxiliary remedy,
then its privilege is suspended when the privilege of the Writ of Habeas Corpus
is.289 But as earlier argued, Amparo is an independent remedy in itself. In fact, the
Mexican Amparo, which may be regarded as the pristine version since it is the
original, embraces habeas corpus rather than the other way around. Amparo
libertad shares likeness with habeas corpus.2?0 The Inter-American Commission on
Human Rights says, “(i)f the two remedies are examined together, it is possible to
conclude that Amparo comprises a whole series of remedies and that habeas
corpus is but one of its components. ..(I)n some instances habeas corpus functions as

284 Sec. 26, A.M. No. 07-9-12-SC- The Rule on the Writ of Amparo.

285 Enriquez v. Boyles, G.R. No. 51025, 22 September 1993.

286 Filinvest Credit Corporation v. Salas, GR. No. L-63326 July 31, 1984.

287 |slamic Directorate of the Phils. v. Court of Appeals, supra note 278.

288 Philippine National Bank v. Intestate Estate of Francisco de Guzman, G.R. No. 182507, June 18, 2010.
289 Mendoza, supra note 62 at 6.

290 Sypreme Court of the Philippines, Annotation to the Writ of Amparo, supra note 122. .
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an independent remedy. Here its primary purpose is to protect the personal
freedom of those who are being detained or who have been threatened with
detention. In other circumstances, however, habeas corpus is viewed either as the
Amparo of freedom” or as an integral part of Amparo.??! Even to the drafters of
the Amparo Rule, it was understood that Amparo is “a larger remedy and that the
writ of habeas corpus is only a subset of the Writ of Amparo.”?92 Therefore it is
submitted that the suspension of the privilege of the Writ of Habeas Corpus has no
bearing on the Writ of Amparo.

With the history of the Philippine nation as the backdrop, the availability of
Amparo as a remedy even in times of emergency and Martial Law can be a
roadblock to a repetition of the Philippine winter years of human rights. It is
undeniable that enforced disappearances, extrajudicial killings, torture, detentions
outside of the bounds of law, and other oppressive treatments happened during
episodes of emergency in any country — the times when Amparo is most needed.
Ironically these are times also when habeas corpus is most needed, but at the same
time, when the privilege is likely to be suspended.

IV. MUTUAL EXCLUSIVITY: WHEN TO
ADOPT ONE REMEDY OVER THE OTHER

May habeas corpus and Amparo petitions be filed simultaneously without
violating the rule against forum-shopping? Forum-shopping is the institution of two
or more actions or proceedings grounded on the same cause on the supposition that
one or the other court would make a favorable disposition.293 In Balite v. Court of
Appeals,?94 the Supreme Court held that:

there is forum-shopping when a party seeks to obtain remedies in an
action in one court, which had already been solicited, and in other
courts and other proceedings in other tribunals. While a party may
avail of the remedies prescribed by the Rules of Court, such party is
not free to resort to them simultaneously or at his/ her pleasure or

291 Inter-American Commission on Human Rights, “Habeas Corpus in Emergency Situations (Arts. 27(2)
and 7(6) of the American Convention on Human Rights),” Advisory Opinion OC-8/87, January 30,
1987, Inter-Am. Ct. H.R. (Ser. A) No. 8 (1987).

292 Gozon and Orosa, supra note 32 at 17, citing 1 Record of the Supreme Court Committee on Rules
1 (2007).

293 Pulido v. Abu, supra note 146.

294 Balite v. Court of Appeals, G.R. No. 140931, 444 SCRA 410 (2004).
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caprice. A party should not be allowed to present simultaneous
remedies in two different forums, for it degrades and wreaks havoc
to the rule on orderly procedure. A party must follow the sequence
and hierarchical order in availing such remedies and not resort to
shortcuts in procedure or playing fast and loose with the said rules.
Forum-shopping, an act of malpractice, is considered as trifling with
the courts and abusing their processes. It is improper conduct and
degrades the administration of justice.

The two writs are not meant to be mutually exclusive, and they afford different
remedies to the petitioner.295 But one common relief that may be secured by both
is the release of a person in custody. It is along this remedy that the issue of forum-
shopping may set in. In habeas corpus, the ground for seeking the release of the
person is the illegality of detention. In Amparo, the ground is the threat of
extrajudicial killing or enforced disappearance that ensues from the deprivation of
liberty. It is submitted that if there no issue as to the legality of detention, but as a
result of such detention there is risk of enforced disappearance or extrajudicial
killing, Amparo lies as a remedy. This is available even if the detention has a valid
ground, because Amparo assails not the legality of the detention but the fact that
by such detention, the detainee’s life, liberty, or security is in danger in the context
of extrajudicial killing or forced disappearance.

Judging from the decision of the Supreme Court in Pulido v. Abu,29¢ no separate
petitions for Amparo and habeas corpus may be instituted simultaneously or
successively to seek the release of detainee. In that case, the Supreme Court
dismissed a habeas petition for forum-shopping because there was a pending civil
action for certiorari assailing the grant of bail in favor of the persons for whom the
habeas writ was sought. The Court reasoned that the reliefs that may be obtained
in the two cases were the same: the release of the detainees. This case serves as a
lesson especially for human rights lawyers working for the release of their clients. It
is important to discern which of habeas corpus and Amparo is the appropriate
procedural vehicle when the subject is detained or in custody.

During its infancy, the Philippine Amparo was thought to be limited “to cases
where the fate or whereabouts of the person subject of the petition is unknown,”
excluding cases where “the detention of a subject is admitted by the state, but the
legality of the same is contested,” which is a pivotal problem in habeas corpus.297

295 Gozon and Orosa, supra note 32 at 25.
296 Pulido v. Abu, supra note 146.

297 Colmenares, supra note 120.
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But in its Annotations on the Rule on Amparo, the Supreme Court said, “in cases
where the whereabouts of the aggrieved party is unknown, the petition may be
filed by qualified persons or entities (authorized under the Rule).”298 This suggests
that even if the whereabouts of a person are ascertained, Amparo will lie. As
experience shows, since the adoption of the Rule on Amparo, “it was not limited to
cases of enforced disappearance where the fate or whereabouts of the accused is
unknown and courts have not discouraged the practice.”29? In fact, the courts “do
not distinguish between habeas corpus and..Amparo allowing Amparo petitions
even in cases where respondents admit custody of the subject.”300

It is the prayers for reliefs in two or more petitions that will determine whether
they may be dismissed for forum-shopping. When the relief or reliefs sought in the
two separate proceedings are the same, forum-shopping is a real issue. To avoid
the dismissal of the petitions on this ground, human rights lawyers should be careful
in phrasing their pleadings and the reliefs prayed for. The habeas petition should
focus on the issue of the legality of the detention or the rightful custody of the
aggrieved party. If the petitioner prays as well for the protection of the right to
life, liberty, or security from violation or threats thereof, then the proper petition is
Amparo. Thus, while the Amparo petition prays for the release of the detainees but
the same is a measure to protect their right to life, liberty, and security to prevent
them from becoming casualties of enforced disappearances or extrajudicial
killings, then the remedy should be Amparo.

It is believed that in cases where the detention is illegal and custody is not
denied by respondents, but the detainee is at risk of being forcibly disappeared
or extrajudicially killed while in detention, both Amparo and habeas corpus may
be filed. Habeas is instituted to assail the legality of the detention of a person,
while Amparo is the remedy against extrajudicial killing or forced disappearance
or threats thereof. However, this does not seem practical because Amparo is
speedier and requires no docket fee. One can also pray for an action for habeas
corpus and Amparo to cause the release of the detainee and, at the same time, to
seek judicial protection for the detainee’s right to life, liberty, or security post-
detention. Especially if the subjects have been subjected to torture, a detention can
have collateral consequences for which Amparo is needed, notwithstanding their
release from the custody of State security forces.

298 Supreme Court of the Philippines, Annotation to the Writ of Amparo, supra note 122..

299 Neri Colmenares, The Writ of Amparo as a Mechanism to Curb Impunity: The Case of the Philippines,
National Union of Peoples’ Lawyers, 10 June 2009; accessed from http://nupl.net/home /2p=73

300 |d.

81



Thus, the writ of habeas corpus “is not the appropriate remedy where the person
is arrested by the police who claimed to have released him but still continued to be
missing,”3°1 since the writ is concerned only with the legality of detention, where the
custody of missing persons is denied because then, the function of the writ comes to
an end.392 In these cases, Amparo would be the appropriate remedy.

V. THE FUTURE OF AMPARO’S IMPACT
ON HUMAN RIGHTS IN THE PHILIPPINES

Beyond question, Amparo has several advantages over habeas corpus. It is a
speedy remedy which does not employ the almost sluggish process employed in
ordinary actions, and it is inexpensive. It leaves no stone unturned, as the court has
the power of discovery to dig deep into the facts, proscribing denial as a defense.
It expressly provides for interim reliefs: protection orders, inspection orders, and
production orders. Moreover,

it serves both preventive and curative roles in addressing the problem
of extralegal killings and enforced disappearances. It is preventive in
that it breaks the expectation of impunity in the commission of these
offenses; it is curative in that it facilitates the subsequent punishment
of perpetrators as it will inevitably vyield leads to subsequent
investigation and action. In the long run, the goal of both the
preventive and curative roles is to deter the further commission of
extralegal killings and enforced disappearances.303

And yet, its effectiveness is dependent on the judiciary’s sincerity and will to make
it work. As the late Chief Justice Teehankee once said,

The judiciary, as headed by the Supreme Court has neither the power
of the sword nor the purse. Yet as the third great department of
government, it is entrusted by the Constitution with the judicial power-
the awesome power and task of determining disputes between

litigants involving life, liberty and fortune and protecting the citizen
against arbitrary or oppressive actions of the State. The Supreme
Court and all inferior courts are called upon by the Constitution “to

301 Martinez v. Mendoza, supra note 172.
302 Mendoza, supra note 62 at 4.
303 Secretary of Defense v. Manalo, supra note 87.
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protect the citizen against violation of his constitutional or legal rights
or misuse or abuse of power by the State or its officers. The judiciary
[assisted by the bar] stands between the citizen and the State as a
bulwark against executive excesses and misuse or abuse of power by
the executive as also transgression of its constitutional limitations by
the legislature.”304

There is a wealth of lessons to be learned from the evolution of habeas corpus in
the hands of the judicial branch. It has been historically known as the Great Writ,
“the best and only sufficient defense of personal liberty,”305 the most
extraordinary writ in common law jurisdictions,3%¢ and the fundamental instrument
for safeguarding individual freedom against arbitrary and lawless state action.307
However, many will frown at these claims. The remedy’s limitations, as utilized in
the Philippines, are not only for reasons inherent in itself. Former Justice Vicente V.
Mendoza argues that perceptions of its ineffectiveness can only be “because of
lack of appreciation of its potentialities as a remedy and awareness of the
Supreme Court’s expansive view of the writ.”3%8 We hold the view that habeas
corpus was reconfigured by the judiciary until it acquired its present form, which is
perhaps alien to its forebears.

The judiciary has not only not overturned the doctrine of curative information laid
down in llagan v. Enrile,3%? which is an obsolete doctrine and devoid of any moral
foundation; it continues to rely on it to strike down habeas petitions. The principle
of curative informations simply states that “(t)he filing of charges, and the issuance
of the corresponding warrant of arrest, against a person invalidly detained will
cure the defect of that detention or at least deny him the right to be released
because of such defect.”310 Other jurisdictions might find this aberrant. Is an illegal
arrest not void ab initio, therefore, its illegality is beyond repair?2 And yet the Court
did not consider this, prompting Justice Claudio Teehankee to say in his dissent that
the Court,

304 J Claude Teehankee, Dissenting Opinion, llagan v. Enrile, supra note 286, quoting Former Chief
Justice of the Supreme Court of India, P.N. Bhagwati’s 1982 address at IBA 19th Biennial Conference in
New Delhi: The Challenge by the Judiciary.

305 Ex parte Yerger, 75 U.S. (8 Wall.) 85, 95 (1868).

306 Robertson, supra note 15.

397 Harris v. Nelson, 394 U.S. 286 (1969).

308 Mendoza, supra note 62 at 4.

399 llagan v. Enrile, supra note 286.

310 This was invoked by the respondents in the case of Morong 43 health workers.

Also see Sanchez v. Demetriou, G.R. Nos. 111771-77, November 9, 1993; Umil v. Ramos, supra note
190.
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dismissed the petition for habeas corpus for having become “moot
and academic,” because of the arbitrary filing of precipitate,
vindictive and oppressive charges against them for the capital crime
of rebellion without hearing or preliminary investigation and in gross
violation of their constitutional right and rudimentary requirements of
due process and fair play.

From a decision excluding habeas proceedings from the application of res
judicata, it retrogressed by applying it in Nghia v. Rodriguez.3!! It has not
explored its discovery powers under the Rules of Court, accepting at face value
the averments of the State security forces that desaparecidos were not in their
custody. The simple doctrine is that “if the respondents are not detaining nor
restraining the applicants or the person in whose behalf the petition for habeas
corpus is filed the petition should be dismissed.”3'2 The mere denial by
respondents that the desaparecido was in their custody would always portend
the dismissal of the petition, if the petitioner is unable to prove otherwise. When
the respondents merely refute claims that they have custody of a person, “the
petitioners have the duty of establishing the fact of detention by competent and
convincing evidence; otherwise, the writ of habeas corpus cannot be issued.”313 A
general denial is accepted since “(t)he return of the writ must be taken on its face
value considering that, unless it is in some way (convincingly) traversed or denied,
the facts stated therein must be taken as true.”314

The reserve of the courts to exercise their inherent contempt powers contributed
to the deterioration of the Great Writ. In the words of Chief Justice Teehankee,
“(a) punishment of contempt...is called for... to vindicate the dignity and integrity
of the writ of habeas corpus and to impress upon the respondents and all others
the serious consequences of disobedience or willful evasion of the great writ of
liberty.”315 Take note that almost a century ago, the Supreme Court in
Villavicencio did not hesitate to use its sharp teeth to bite a respondent mayor
who claimed he could no longer produce in court the prostitutes he expelled from
Manila, because these women had been shipped to Davao. He was fined
substantially. In subsequent years, it was almost never used, except in Contado v.

311 Nghia v. Rodriguez, G.R. No. 139758, January 31, 2000

312 Marcos v. Executive Secretary, G.R. No. 88079, May 18, 1989, En Banc, Minute Resolution);
Ampatuan v. Macaraig; Veluz v. Villanveva, G.R. No. 169482, January 29, 2008, 543 SCRA 63.

313 Martinez v. Mendoza, G.R. No. 153795, August 17, 2006.

314 Subayno v. Ponce Enrile, supra note 110.

315 Contado v. Tan, supra note 175.
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Tan.3'¢ Have the teeth of the Great Writ been shed by age, or are they simply
rotting because of disuse?

The contempt power of the courts is no useless ornament. It is necessary for the
court “to retain that respect without which the administration of justice must falter
or fail” so that when one “is commanded to produce a certain person and does
not do so, and does not offer a valid excuse, a court must, to vindicate its
authority, adjudge the respondent to be guilty of contempt, and must order him
either imprisoned or fined. An officer’s failure to produce the body of a person in
obedience to a writ of habeas corpus when he has power to do so, is a contempt
committed in the face of the court.”317

The courts’ reticence in unsheathing its contempt power has created an impression
among respondent State security forces that habeas petitions could easily be
defeated by mere general denials, judging from the ease with which they invoke
such defense. This compounds the people’s frustration over the judiciary, especially
in view of the fact that “not one military or police personnel has been convicted for
torture, abduction, and extrajudicial killings in the last 40 years.”318

A few years since it permeated the Philippine judicial system, the Writ of
Amparo has become a source of frustration for families of the disappeared and
human rights lawyers. There is public perception of its ineffectiveness3'® and
inability to alter the vectors of the exercise of State power. The Rule on Amparo
promises to leave no stone unturned. And yet in the case of Jonas Burgos, the Court
of Appeals denied the petitioner’s prayer for an Inspection Order on any military
camp and/or installation, holding that a roving inspection order is devoid of
basis.320 Courts cannot expect families of aggrieved victims to know exactly where
the desaparecido is hidden. The better approach to make Amparo work is to allow

316 .
317 Villavicencio v. Lukban, supra note 63, citing Ex parte Sterns [1888], 77 Cal., 156 and In re
Patterson [1888], 99 N. C. 407.

318 E. San Juan, “ClIA-Kubark Torture Methods and Psycho-War Schemes Inflicted on 43 Health Workers
in the Philippines,” The Philippines Matrix Project, 29 April 2010; accessed from
http://philcsc.wordpress.com/2010/04 /29 /cia-torture-methods-used-on-morong-43-in-the-
philippines/. According to the National Union of Peoples Lawyers, during the Arroyo regime, there has
been a conviction rate of only 1.05% in extrajudicial killings. See National Union of Peoples Lawyers,
Stop Impunity, Prosecute the Violators of Human Rights (Campaign Primer), 2011.

319 See for instance Claire Delfin, “Writ of Amparo: Just How Effective is It2”, Philippine Human Rights
Reporting Project, 30 March 2009; accessed from

http://www.gmanetwork.com /news/story /154803 /news/specialreports /writ-of-amparo-how-
effective-is-it.

320 J Remedios A. Salazar-Fernando, “Problems In Investigating And Prosecuting Cases Of Extralegal
Killings And Enforced Disappearances,” October 10, 2008, Court of Appeals Website, accessed from
http://ca.judiciary.gov.ph/index.php2action=mnuactual_ contents&ap=j9070.
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inspection in appropriate State security camps, as long as it is duly established that
State security forces had a hand in the disappearance.

In 2008, the serial dismissals of Amparo petitions by the Court of Appeals
alarmed justice stakeholders, including the National Union of Peoples’ Lawyers,3?2!
an organization of human rights lawyers, law students, and paralegals founded in
2007. The dismissals were anchored on the alleged failure of the victims and
petitioners to demonstrate that their rights to life, liberty and security were in peril.
For instance, a case which implicated a military general popularly known as The
Butcher for his alleged ruthlessness in torturing and killing human rights activists was
dismissed because it was inspired by “fear that something might happen to (the
victim), not because of an apparent or visible threat to his life, liberty or
security.”322

The NUPL took particular exception to the Court of Appeals’ stringent
requirement for the victim to demonstrate clear evidence of apparent or visible
threats to life, liberty, and security. Such requirement operates against the Amparo
rule that has even liberalized the rules on evidence. It is a manifestation of that
Court’s misunderstanding of Amparo itself. To the mind of the NUPL, the massive
human rights violations which have been acknowledged by domestic and
international bodies should have impressed upon the judiciary the realness of
threats to human rights in the country. Speaking through its then secretary general
Neri Colmenares, the NUPL said:

The only time when the victims will have the opportunity to get a
“visible or apparent” evidence of the threats is when a gun is already
pointed at them and the trigger is about to be pulled. To place that
burden on the victims rather than government agencies is clearly a
misreading of the Amparo rule.323

Courts have also been dismissing Amparo petitions on the strength of sworn
statements of aggrieved parties that they voluntarily surrendered themselves to
military custody inside military camps. The NUPL, whose members handled many of
the Amparo cases filed so far, noted that “(t)he military has developed a template
nationwide—arguing that the subject voluntarily surrendered to the military or

321 National Union of Peoples’ Lawyers, CA Serial Dismissals of Amparo Petitions: Encouraging the
Escalation of Extrajudicial Killings and Enforced Disappearance, Asian Human Rights Commission, July
30, 2008; accessed from http://www.humanrights.asia/news/forwarded-news/AHRC-FST-050-2008.
322 Id.

323 |,
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preferred custody with the military.”324 This argument has also been used to defeat
habeas petitions. In Umil v. Ramos,32> the Supreme Court dismissed a habeas
petition for having been mooted because the detainee “manifested his desire to
stay in the (Philippine Constabulary-Integrated National Police) stockade.”

In his dissent, Justice Sarmiento said,

| am not convinced that that is reason enough to dismiss habeas corpus
as moot and academic. It is the duty of this Court, in my opinion, to
make sure that Buenaobra has made his choice freely and voluntarily.
Personally, | find it indeed strange why he should prefer to stay in jail
than go scot-free.326

Sarmiento’s message rings clear: Courts should be wary of affidavits of voluntary
custody, if only for the obvious strangeness that someone in a supposedly stable
frame of mind would surrender himself /herself to the custody of the jailer who may
even have tortured him/her. After all, Amparo also concerns itself as much with the
liberty of the mind as with the liberty of the body.

Although trumpeted as an expeditious remedy—and indeed, under the Rule on
Amparo, it should be— Amparo involves a process which, in the words of a relative
of a desaparecido, “is long and tedious, it defeats the purpose of the writ of
Amparo which is to provide speedy protection to the victims ...It makes us question
the law if it can really protect the victim.”327 Apparently, in spite of Amparo,
victims of human rights violations still have to surmount a lot of hurdles before they
can behold the face of justice—or part of it, if at all.

Edita Burgos, the mother of desaparecido Jonas Burgos, courageously wrote the
Supreme Court after the latter decided in her Amparo petition, Burgos v.
Macapagal-Arroyo,328 to order the Commission on Human Rights to conduct further
investigations, noting that the police investigations had lapses:

324 Id

325 Umil v. Ramos, supra note 190.

326 Abraham Sarmiento, “Dissenting Opinion,” Umil v. Ramos, id.

327 Angelica Carballo, “The Invisible State: Authorities, Courts and Leaders Do Nothing to Help the
Families of the Desaparecidos,” Target EJK and Enforced Disappearances in the Philippines, October
10, 2010; accessed from http://www.targetejk.net/index.
php2option=com_content&view=article&id=67:the-invisible-state-authorities-courts-and-leaders-do-
nothing-to-help-the-families-of-the-desaparecidos&catid=8:enforced-disappearances&ltemid=14.

328 Burgos v. Macapagal-Arroyo, G.R. No. 183711, 22 June 2010.
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We have prayed and waited for almost two years, and all we got was
an instruction from our revered magistrates for the Commission on
Human Rights to investigate the case extensively. Did it have to take so
long for the Supreme Court to find out that the investigators made
serious lapses? We were required by the Court of Appeals to submit
our response in five days after it penned its resolution which we did but
the Supreme Court took five weeks short of 2 years simply to say that
it cannot rule on the case because there were lapses in the
investigation2329

And yet the Supreme Court says it is not fair to blame the judiciary for the
perceived ineffectiveness of Amparo.330

Amparo, it can be said, was the judgment on habeas corpus. lts ascent was
impelled by the descent of habeas corpus, the ineffectiveness of which became
most manifest when the human rights record of the Philippines sunk during the
Arroyo regime. In particular, the phenomenon of extrajudicial killings brought the
effectiveness of the Great Writ under the glare of public and judicial scrutiny.
Amparo was conceived to provide judicial relief where there was previously none.
But, in spite of its lofty promise, the Writ of Amparo can take the same trajectory
to “impotent legal anachronism.”331

According to the Supreme Court, for Amparo to work, “the courts alone (cannot)
do it. These need cooperation from petitioners, respondents, and all those in the
judicial sector. The problem is those tasked to enforce the law are the ones
violating it.”332 In some decisions, the judiciary criticized the police and military for
their lackadaisical investigations, effectively hampering the search for truth. But
these are the very instances when the courts should unsheathe their power of
contempt to force State security forces to do their jobs. As long as the courts are
reluctant to hoist the trident for contempt, human rights violators will continue to
operate with impunity.

329 Edita Burgos, Edita Burgos’ letter to the Supreme Court, Free Jonas Burgos Movement, 23 June
2010; accessed from http:// freejonasburgosmovement.blogspot.com/.

330 See for instance Claire Delfin, “Writ of Amparo: Just How Effective is It2” Philippine Human Rights
Reporting Project, 30 March 2009; accessed from
http://www.rightsreporting.net /index.php2option=com_content&task=view&id=5836&ltemid=130.

331 Robertson, supra note 8 at 1065.

332 Claire Delfin, “Writ of Amparo: Just How Effective is 112" Philippine Human Rights Reporting Project,
March 30, 2009, quoting the Supreme  Court  spokesperson; accessed  from
http://www.gmanetwork.com /news/story /154803 /news/specialreports/writ-of-amparo-how-
effective-is-it.
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The Inter-American Court of Human Rights said that “a remedy which proves
illusory because of the general conditions prevailing in the country, or even in the
particular circumstances of a given case, cannot be considered effective” as “when
the judicial power lacks the necessary independence to render impartial
decisions.”333

Amparo has been around for more than three years. Time will tell whether it will
contribute to curbing impunity, depending on how all the justice stakeholders will
utilize it. But as envisaged, along with habeas corpus, it is available as a remedy
to prevent the hands of tyranny from “swallowing up forever its unfortunate
victims”334 whose families are left with neither corpses to bury nor answers to
questions that will forever search for truth.

333 Garcia v. Peru, Case 11.006, Inter-American Commission on Human Rights (IACHR), 17 February
1995, available at: http://www.unhcr.org/refworld/docid/3ae6b68f0. html [accessed March 6,
2011].

334 Foucault, supra note 3.
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Primer on the Writ
of Habeas Data

Neri Javier Colmenares!

Introduction: Habeas Data as a Legal Notion

The Writ of Habeas Data? is a relatively new legal notion compared to the
traditional Writ of Habeas Corpus and the recently promulgated Writ of Amparo.
Habeas data literally means ‘You should have the data,’” and is defined by Latin
American legal scholars as a writ “designed to protect through a petition or
complaint, the image, privacy, honor, information, self-determination and freedom
of information of a person”.3

Although many claim that its origin stems from Europe, particularly the Council of
Europe’s 108th Convention on Data Protection of 1981, it is Brazil which directly
and expressly enshrined its provisions into law through Law 824 (December 28,
1984, Rio de Janeiro) and subsequently under Article 5, LXXII of its Constitution. It
states that habeas data is granted:

! The author is a human rights lawyer and the president of the National Union of People’s Lawyers. He
is currently a member of the Philippine House of Representatives representing Bayan Muna party-list.
He lectures in universities and Mandatory Continuing Legal Education MCLE seminars on the topics of
Writ of Amparo and human rights law. He has also lectured at the University of Melbourne on
International Human Rights Law, the Rome Statute of the International Criminal Court, and Law and
Economic Reform in Asia.

2 A.M. No. 08-1-16-SC, adopted January 22, 2008, effective February 2, 2008.

3 See Andres Guadamuz, Habeas Data and the European Data Protection Directive, The Journal of
Information, Law And Technology (JILT) (2001).
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a) to ensure knowledge of information relating to the person of the
petitioner, contained in records or data banks of government entities or of
public entities; and

b) for the correction of data, if the petitioner does not prefer to do so
through confidential, judicial, or administrative proceedings.

It must be stressed that the legal concept of habeas data which Brazil and many
Latin American countries implement is in fact substantially different from the data
protection concepts of European countries. The Brazilian writ guarantees the
petitioner the exercise of his or her right based on three factors:

(i) the right of individuals to access public registries

(i) the right to notification

(iii)the right to complement or correct the information contained in the
registries

Paraguay enshrined a similar provision under Art. 135 of the 1992 Paraguay
Constitution, to wit:

“Everyone may have access to information and data available on
himself or assets in official or private registries of a public nature. He is
also entitled to know how the information is being used and for what
purpose. He may request a competent judge to order the updating,
rectification, or destruction, of these entries if they are wrong or if they
are illegitimately affecting his rights.”

It is noteworthy that the Paraguayan habeas data gives the aggrieved party
the right to demand rectification or destruction of information based on the broad
ground that the information ‘illegitimately affects his rights,” even if they are not
entirely wrong.

Argentina followed suit under Article 43 of its Constitution:

“Any person shall file this action to obtain information on the data
about himself and their purpose, registered in public records or data
bases, or in private ones intended to supply information; and in case of
false data or discrimination, this action may be filed to request the
suppression, rectification, confidentiality or updating of said data. The
secret nature of the sources of journalistic information shall not be
impaired.”
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Many Latin American countries* also came up with their particular rules on
habeas data, many containing the following common provisions:

(a) The respondent is usually the government or public officials and does
not involve personal ‘registries’ or information banks.
(b) The writ does not impair the secret nature of media sources.

Habeas data should not only provide remedy for those whose rights are
violated; it should also result in normative changes in the gathering and use of
information on individuals. Even if it is doubtful that such normative developments
will take place soon, human rights lawyers abroad use this latest legal tool
towards:

*  Forcing the State and those gathering or collecting data or information to
use legal means in that endeavor

*  Restricting the use of the data or information gathered only for legitimate
ends and not to harass political opponents or violate constitutional rights

*  Ensuring the security and confidentiality of the data or information
gathered and stored forcing the State to discard all unnecessary, dated, or
irrelevant data

*  Ensuring the accountability of the State and the public official for the misuse
or abuse of any data or information gathered.

The Philippine Habeas Data

The Rule on Habeas Data, promulgated by the Supreme Court on January 22,
2008 through AM 08-1-16, was born in the midst of worsening human rights
conditions in the country: torture, enforced disappearance, and extrajudicial
killings. The government of former President Gloria Arroyo, through its security
forces, was believed to be compiling dossiers on the opposition listing many
individuals in the Order of Battle under Oplan Bantay Laya and filing false
criminal charges against political opponents and members of the media, based on
made up and perjured information.

Habeas data was, therefore, promulgated within the context of government
compilation of information on individuals on the basis of non-transparent and non-

4 Peru in 1993, Argentina in 1994, Ecuador in 1996, and Colombia in 1997. There are projects to
incorporate the new right in Guatemala, Uruguay, Venezuela, and Costa Rica. Several important writers
and political groups also support its implementation in Panama and Mexico. See Andres Guadamuz ,
Habeas Data vs. European Data Protection (2001).
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credible sources, promoting fear that the said information will be used and abused
to harass legitimate dissenters. It was also issued at a time when efforts to impose
a national identification system fanned fears among human rights advocates of
government’s attempt to establish an Orwellian ‘big brother’ to stifle dissent.

What is the Nature and Scope of the Philippine Habeas Data?
Section 1 provides that:

The writ of habeas data is a remedy available to any person whose right to
privacy in life, liberty or security is violated or threatened by an unlawful
act or omission of a public official or employee, or a private individual or
entity engaged in the gathering, collecting or storing of data or information
regarding the person, family, home and correspondence of the aggrieved
party.

The Rule (as to parties) allows any individual to file the petition on the ground
that “his right to privacy in life, liberty or security is violated or threatened.” This
provision may be interpreted to refer to an act or omission which violates or
threatens the right to privacy of an individual, which in turn results in violating or
threatening his or her right to life, liberty, or security.

Note that under the Rule, the respondent may be:

(i) o public official or employee; or

(i) o private individual or entity who is engaged in the gathering, collecting,
or storing of data regarding the person, family, home and
correspondence

The Rule requires that the act or omission causing the violation must be unlawful.
Even if this provision is open to varying interpretations, it is best that the petition
must allege the unlawfulness of an act or omission to fulfill this required element.
However, this writer posits that any gathering, collecting, storing, or using of data
on an individual, without that individual’s consent, is presumed unlawful unless the
respondent proves that the data is current, accurate, its confidentiality assured, and
was legally acquired or gathered for a legitimate or legal purpose.

Although the Court did not expressly provide that the confidentiality of media
sources is excluded from the writ, the same may be deemed excluded not only
because it is not ‘unlawful’ but also because it will clash with the constitutional
freedom of the press. The media may be a respondent in a habeas data petition,
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but it can raise as a defense (under Section 10) the confidentiality of its sources,
and therefore privileged, as the habeas data rule provides.

Who has Standing to File the Petition?

Section 2 provides that it is the “aggrieved party” who has standing to file the
Petition:

“Any aggrieved party may file a petition for the writ of habeas data.
However, in cases of extrajudicial killings and enforced disappearance, the
petition may be filed by:

(a) any member of the immediate family of the aggrieved party, namely:
the spouse, children or parents; or

(b) any ascendant, descendant or collateral relative of the aggrieved party
within the fourth civil degree of consanguinity or affinity, in default of those
mentioned in the preceding paragraph.”

If a petition is filed on the basis that the violation or threats to the right to privacy
is related to, or results, or may result in extrajudicial killing or enforced
disappearance, the petition may be filed by third parties. In this situation, it is
important for the petition to allege the threat of extrajudicial killing or enforced
disappearance in order to grant third parties the standing to file the petition. Note
that unlike in the rules on amparo, human rights organizations or institutions are no
longer allowed to file the petition, possibly in recognition of the privacy aspect of
a habeas data petition.

Where can a Petition for a Writ of Habeas Data be Filed?

Under Section 3, the petition may be filed, at the ‘option of the petitioner,” with:

“(i) The “regional trial court where the respondent or petitioner resides.”
This is akin to the venue in the habeas data rules of Argentina and many
Latin American countries.

(ii) The regional trial court that has jurisdiction over the place “where the
data or information is gathered, collected or stored.”

5 A.M. No. 08-1-16-SC, supra note 2.
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(iii) The Supreme Court, Court of Appeals, or the Sandiganbayan when
the action “concerns public data files of government offices.”®

If the petition involves “public data files of government offices” (which is
interpreted to mean that the respondent is a government personnel or official in
charge of a public registry), the petitioner is allowed three options for venue,
including the filing before the Supreme Court. Otherwise, the petitioner’s venue is
restricted to the Regional Trial Courts.

Can a Petition be Filed before a Justice of the Supreme Court,
Sandiganbayan, or the Court of Appeals?

Reading Section 4 (and even Section 14), it seems that it may be filed (by
implication) before a justice of a collegial tribunal:

“Where Returnable /Enforceable

X X X

When issued by the Supreme Court or any of its justices, it may be
returnable before such Court or any justice thereof, or before the
Court of Appeals or the Sandiganbayan, or any of its justices or to
any Regional Trial Court of the place where the petitioner or
respondent resides, or that which has jurisdiction over the place where
the data or information is gathered, collected or stored.”™

Notwithstanding the venue chosen, the writ is enforceable “anywhere in the
Philippines.”

The hearing on the writ is summary in nature. Under Section 14, the court, justice,

or judge may call for a preliminary conference to simplify the issues and determine
the possibility of obtaining stipulations and admission from the parties.

How Much is the Docket Fee for Filing the Petition?

Section 5 states that,

“(N)o docket and other lawful fees are required from an indigent
petitioner. The petition of the indigent shall be docketed and acted
upon immediately without prejudice to the subsequent submission of

6 Id.
71d
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proof of indigency not later than 15 days from the filing of the
petition.”8

The Petitioner may, therefore, file the petition and submit proof of indigency
later. Should the court find the proof insufficient, the court merely orders the
payment of docket fees rather than the dismissal the petition.

What Should the Petition Contain?

Section 6 of the Rule provides that:
“A verified petition for a writ of habeas data should contain:

(a) the personal circumstances of the petitioner and the respondent
(b) the manner the right to privacy is violated or threatened and how
it affects the right to life, liberty or security of the aggrieved party
(c) the actions and recourses taken by the petitioner to secure the
data or information
(d) the location of the files, registers or databases, the government
office and the person in charge, in possession or in control of the data
or information, if known
(e) the reliefs prayed for, which may include the updating,
rectification, suppression or destruction of the database or information
or files kept by the respondent. In case of threats, the relief may
include a prayer for an order enjoining the act complained of; and
(f) such other relevant reliefs as are just and equitable.”

Firstly, the petition must be verified by the Petitioner.

Secondly, the Petition must show the nexus between the violation of the right to
privacy and the threat or violation of the petitioner’s right to life, liberty, or
property.

Thirdly, it seems from the provision that the petitioner must allege in the petition if
he or she has made attempts to secure the data or have it amended or destroyed
before filing the petition. This is interpreted to be an optional requirement,
particularly since the petitioner may not know who in particular controls the data,
or at least interpreted liberally where a general request for relief was previously
communicated with the suspected repository of the information.

8 Id.
9 Id.
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It must be noted that the location of the file and the name of the person in charge
must be alleged in the petition only if ‘known’ to the petitioner. The rule therefore
allows for a petition to prosper even if the specific location or respondent is not
exactly known.

Lastly, the reliefs must categorically state what is prayed for, based on the four
enumerated options. As a general rule, it is advised to include a prayer to restrain
an act complained of, especially if the information could be abused to directly
threaten the life, liberty, or security of an individual. Considering that knowledge
of the actual content may not be available to the petitioner upon filing, the
petitioner may ask for the destruction of the entire file available or those portions
which violate or threaten his or her right to privacy.

When is a Writ Issued?

Section 7 states that:

“Issuance of the writ—Upon the filing of the petition, the court, justice
or judge shall immediately order the issuance of the writ if on its face
it ought to issue. The clerk shall issue the writ under the seal of the
court and cause it to be served within three (3) days from its issuance;
or in case of urgent necessity, the justice or judge may issue the writ
under his or her hand, and may deputize any officer or person to
serve it.”10

The writ shall also set the date and time for summary hearing of the petition
which shall not be later than ten (10) work days from the date of issuance.

The rule requires courts to “immediately” issue a writ if, from the “face” of the
petition, it ought to issue. Although no period for the issuance of the writ was set by
the rule, it is expected that the writ should issue forthwith since all the court is
required to look into is simply if it ought to issue “on its face”- which means that the
petition is verified, the parties described, and it alleges the unlawful acts or
omission that violates or threatens the right to privacy of an individual in relation to
the right to life, liberty, or security.

If there is utmost urgency, the Petitioner has the option of asking the court, through
the Petition, to deputize petitioner’s counsel or representative to serve the writ on
respondents. Under Section 9, in case the “writ cannot be served personally on the

10 [d.
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respondent, the rules on substituted service shall apply.” Section 8 provides for
penalties for the Clerk of Court or the deputized person who refuses to serve the
writ.

May a Petition for Habeas Data be Filed if There is a Pending
Criminal Action?

No, but a motion may be filed in the court hearing the criminal case as provided
under Sec. 22, to wit:

“When a criminal action has been commenced, no separate petition for the
writ shall be filed. The reliefs under the writ shall be available to the
aggrieved party by motion in the criminal case. The procedure under this
rule shall govern the disposition of the reliefs available under the writ of
habeas data.”!!

If there is a pending criminal action, therefore, the writ may be availed of
through a motion, in which case, it is posited that the motion for a Writ of Habeas
Data must be first resolved before the criminal case is disposed of. It is not clear,
however, how the court may establish that the criminal case has a nexus to the
issues raised under the writ. It is possible, therefore, that a petitioner may file a
separate habeas data petition claiming that the information sought to be rectified
or destroyed does not or will not prejudice or has no nexus to a pending criminal
action.

From the provisions, the writ may be filed and resolved independently of any civil
action.

What if a Criminal and a Separate Civil Action are Filed
after the Petition is Filed?

The filing of a petition for a Writ of Habeas Data does not preclude the filing of
a separate criminal, civil, or administrative action (Section 20). If a criminal action
is filed subsequent to the filing of a petition for the writ, the petition shall be
consolidated with the criminal action as provided under Section 21. If an
independent civil action is filed separate from the criminal case, the petition is
consolidated with the criminal action and not with the civil action.

" d.
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The issue of the “nexus” mentioned above, however, remains. In any case, the
procedure under the rule on habeas data shall govern the disposition of the reliefs
prayed for in a habeas data motion filed before the court hearing the criminal
case.

What should the Respondent’s Return Contain?
Section 10 provides that:

“Return. The respondent shall file a verified written return together
with supporting affidavits within five working days from service of
the writ, which period may be reasonably extended by the Court
for justifiable reasons. The return shall, among other things, contain
the following:

(a) The lawful defense such as national security, state secrets,
privileged communication, confidentiality of the source of
information of media and others
(b) In case of respondent in charge, in possession or in control of
the said data or information, subject of the petition:
(i) a disclosure of the data or information about the petitioner,
the nature of such data or information, and the purpose for its
collection;
(ii) the steps or actions taken by the respondent to ensure the
security and confidentiality of the data or information; and
(iii) the currency and accuracy of the data or information; and
(c) Other allegations relevant to the resolution of the proceeding.

A general denial of the allegations in the petitions shall not be
allowed.”1?

Firstly, the return must also be verified by the respondent. The use of template
“returns” (also used in amparo returns) is therefore disallowed, considering that the
allegations in the return must be based on the respondent’s personal knowledge or
authentic/official record. As regards the period, since the return must be filed
within five days from service, under ordinary circumstances the return could be
filed, at most, on the eighth day from the issuance of the writ, counting the
maximum three days for the clerk to serve the same. The respondent, however, is

2 [d.
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given the right to ask for an extension which may or may not be granted by the
court.

Secondly, the return must specify its lawful defenses to the petition. The court
enumerated possible defenses, which include national security, state secrets,
privileged communication and others. It is unclear what “other” lawful defenses are
available to the respondent. This writer asserts that the allegation or even proof of
a lawful defense does not automatically moot the petition since the court may
decide that, even if the information is “confidentia
information must be destroyed if it violates or threatens the petitioner’s right to

or a ‘“state secret,” the
privacy in life, liberty, or security.

It must be reiterated that the media may be a respondent under the writ, except
that it could set up as a defense the “confidentiality” of the source of information.
Many Latin American habeas data rules expressly contain a similar provision, such
as that in Argentina which states “(T)he secret nature of the sources of journalistic
information shall not be impaired.”’3

Thirdly, the return must state the “currency and accuracy of the data or
information.”'# This could be the focal point of the petition since, if respondent fails
to prove that the data is current and accurate, the prayer for its rectification or
destruction should be granted. This writer asserts that the collection and storage of
data on an individual, without that individual's consent, should be presumed a
violation of his or her constitutional right to privacy. Unless the respondent proves,
inter alia, that it was lawfully collected and for a legitimate purpose, its storage
secured, and that the data is current and accurate, the petitioner retains the right
to have the same rectified or destroyed. Any findings that the data is false or
fabricated are fatal to the respondent’s cause.

How will the Hearing be Conducted in Cases of ‘Sensitive’ Data?

“Sec. 12—A hearing in chambers may be conducted where the
respondent invokes the defense that the release of the data or
information in question shall compromise national security or state
secrets or when the information cannot be divulged to the public due
to its nature or privileged character.”!5

3 1994  Constitution ~ of  the  Argentine  Nation, Article 43, accessed  from
http://www.hrcr.org/docs/Argentine_Const /First_Part.html

14 A.M. No. 08-1-16-SC, supra note 2, Sec. 10.

5 Id.
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The “in-chambers hearing” under Rule 12 is not automatic. The respondent has to
convince the court that the claim to privilege, confidentiality, or national security
has basis. Any generalized allegation that the information is a “state secret” or
“confidential” is tantamount to a general denial and should, therefore, not be
allowed. The Court cannot dismiss a petition on the grounds of “national security”
without an in-chambers hearing, since any claim to exclusion on the ground of
national security is inherently a general denial. An in-chambers hearing is
necessary for the court to be apprised of the nature and reasonableness of the
defense.

What if the Respondent Fails to Make a Return?
Section 14 states that:

“In case the respondent fails to file a return, the court, justice or
judge shall proceed to hear the petition ex parte, granting the
petitioner such relief as the petition may warrant unless the court in
its discretion requires the petitioner to submit evidence.

If the respondent fails to file a return within the period allowed, the
court may hear the petition ex parte and may immediately grant the
relief prayed for.”

The requirement for the filing of a return is mandatory in the sense that in
absence of such a return, the petition may be heard ex parte against the
respondent who failed to file the required return. For example, President Gloria
Arroyo did not file a verified return in the various amparo petitions filed against
her. The solicitor general, however, set up the affirmative defense that President
Arroyo is immune from suit. This questionable position may also be used in habeas
data petition.

Lawyers for the petitioner must insist that the president must file a verified return
and claim immunity through that verified return. This is because the rule provides
for the filing of the same. Furthermore, the privilege of immunity must be claimed
by the person given such privilege. The solicitor general cannot take up the cudgels
for the president in this respect, especially if there is no proof that the president
personally informed the Solicitor General of her intention to avail of immunity. The
president may waive the privilege and allow herself to be sued, and it is therefore
important for the president to raise the same through a verified return.

101



The issue of whether the president enjoys immunity from a habeas data petition
was discussed, by analogy, in the Court of Appeals decision in the amparo petition
of Rodolfo “Jun” Lozada v. Pres. Gloria Arroyo et al.’®

Is there a Penalty for Refusing to Make a Return or Making
a False Return?

The respondent may be punished for failing to make a return or making a false
return, to wit:

“Sec. 11 Contempt—The court, justice or judge may punish with
imprisonment or fine a respondent who commits contempt by making a
false return, or refusing to make a return or any person who otherwise
disobeys or resists a lawful process or order of the court.””

Can the Respondent File a Pleading Other than a Return?

No. Section 13 enumerates prohibited pleadings such as, inter alia, motions “to
dismiss, for extension of time, dilatory motion for postponement, bill of particulars,
motion to declare respondent in default, intervention, motion for reconsideration of
interlocutory orders, Memorandum, counter claim, or reply.”

Is there a Period within which the Court must Decide
on the Petition?

The rule requires the immediate issuance of the writ, possibly in recognition of the
urgency of remedy, particularly in cases involving threat to life, security, or liberty.
However, there is no period set for the resolution of the petition, except that it
should be resolved within ten (10) days from the time the petition is submitted for
decision, to wit:

“Sec. 16 Judgment—The court shall render judgment within ten days
from the time the petition is submitted for decision. If the allegations in
the petition are proven by substantial evidence, the court shall enjoin
the act complained of, or order the deletion, destruction, or
rectification of the erroneous data or information and grant other

6 In the Matter of the Petition for the Writ of Amparo in favor of Rodolfo Noel I. Llozada, Jr., Arturo
Lozada v. President Gloria Macapagal-Arroyo, et. al., CA-G.R. SP No. 00017; September 12, 2008.
7 A.M. No. 08-1-16-SC, supra note 2.
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relevant reliefs as may be just and equitable; otherwise the privilege
of the writ shall be denied.”'8

Upon its finality, the judgment shall be enforced by the sheriff or any lawful
officer as may be designated by the court, justice or judge within five work days.

Firstly, there is a distinction between the “grant of the Writ of Habeas Data” and
the “grant of the privilege of the Writ of Habeas Data.” The former refers to the
decision of the court to give due course to the petition, requires respondents to file
their return, and sets the petition for hearing. The grant of the “privilege of the
writ” means that the petition is found meritorious, the prayers therein are granted,
and the petitioner is granted the relief sought for.

Secondly, the court’s judgment ordering the deletion or rectification or destruction
of the data can only be implemented once the judgment becomes final. It is
possible, therefore, that the decision may be appealed to the Supreme Court by
any of the parties.

How is a Decision Appealed?

The decision on the merits of habeas data petition may be appealed to the
Supreme Court on questions of facts or law or both:

“Sec. 19—Any party may appeal from the judgment or final order to the
Supreme Court under Rule 45. The appeal may raise questions of fact or
law or both. The period of appeal shall be five (5) days from the date of
notice or judgment or final order. The appeal shall be given the same
priority as habeas corpus or Amparo cases.”’?

The Rules of Court shall apply “suppletorily” insofar as it is not inconsistent with
the Rule on Habeas Data.?0.

Conclusion

Even if the rule allows for private individuals as respondents, the Writ of Habeas
Data may be one of the main remedies for those whose right to life, liberty, or
security are threatened or violated by unlawful acts or omission of public officials.

8 |d.
19 1d.
20 A.M. No. 08-1-16-SC, supra note2. Sec. 24.
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The Philippine habeas data may vary from the other Latin American habeas data
precisely because it is informed by conditions obtaining in the country today. Like
the amparo rule, the habeas data rule may be interpreted differently in the future,
as jurisprudence on the same develops. In the current context, it may be used by
victims of harassment and other human rights violations committed by the state and
its security forces.

It is hoped that the Court will give full play to the use of habeas data as a venue
for victims of human rights violations to seek redress for the violations and extract
accountability for the abuse of information collected, stored, and used by the
State.
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